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Juvenile  Justice 
and  North  Carolina 
Schools 


Janet  Mason 


EVERY  STATE  HAS  STATUTES  and 
ludicial  procedures  applicable  to  children 
ind  young  people  who  commit  crimes  that 
differ  from  the  procedures  that  are  ap- 
plicable to  adult  criminal  defendants.  Cer- 
tain youth— often  referred  to  as  status 
offenders— are  subject  to  court  pro- 
ceedings for  conduct  that  would  not  trig- 
ger state  action  if  an  adult  engaged  in  the 
same  behavior.  All  states  also  have  laws 
and  procedures  that  are  aimed  at  helping 
children  who  are  abused  or  neglected  or 
otherwise  need  protection. 

In  North  Carolina  each  of  these 
groups  of  children  is  addressed  by  the 
North  Carolina  Juvenile  Code,'  which 
categorizes  them  as  (a)  delinquent,  (b)  un- 


Criminal  Statutes 
Adopted  Specifically 
for  Schools 


Evelyn  Pursley 


t 


(continued  on  page  13) 


The  author  is  an  Institute  of  Government  faculty 
member  whose  special  field  is  social  services  law. 
She  has  worked  both  as  a  social  worker  and  as 
a  juvenile  court  counselor. 

I.  N.C.  Gen.  Stat.  Ch.  7A.  Subch.  XI  The 
Juvenile  Code  also  includes  the  following,  which 
are  not  covered  in  this  article:  (1)  Interstate  Com- 
pact on  Juveniles  (providing  for  cooperation 
among  states  in  supervising  delinquent  juveniles, 
returning  runaways,  and  other  matters),  (2)  pro- 
cedures for  emancipating  a  minor.  (3)  prcxedures 
i  for  judicial  consent  for  emergency  surgical  or 
'  medical  treatment  of  a  minor,  and  (4)  creation  and 
duties  of  a  Juvenile  Law  Study  Commission. 


Alcohol  on  Campus: 
Law  and  Liability 

Janine  McPeters  Murphy 


NORTH  CAROLINA  LAW  governing  the 
sale  and  use  of  alcoholic  beverages  has 
changed  during  the  past  two  years.  School 
administrators  should  understand  the  re- 
quirements of  current  statutes  to  insure 
that  the  practices  of  their  institutions  do 
not  run  afoul  of  the  law.  Besides  comply- 
ing with  statutory  law  to  avoid  criminal 
liability,  school  administrators  should 
understand  the  types  of  situations  in  which 
a  school  might  be  held  civilly  liable  for 
injuries  suffered  by  students,  employees, 
or  innocent  third  parties  as  a  result  of 
alcohol  use  on  campus  or  at  off-campus 
school-sponsored  activities.  This  article 
will  examine  both  subjects. 

(continued  on  page  23) 


The  author  is  a  third-year  student  at  the  UNC 
Uw  School.  She  wrote  this  article  while  she 
served  as  law  clerk  at  the  Institute  of  Government 
during  the  summer  of  1984. 


MOST  CRIMES  could  be  committed  on 
school  grounds  or  involve  school  person- 
nel or  students.  The  definition  of  rape,  for 
example,  does  not  specify  where  the  act 
must  be  committed  or  who  the  par- 
ticipants must  be  before  it  constitutes  a 
crime.  Still,  state  legislatures  have  enacted 
certain  criminal  statutes  specifically  for 
the  public  school  or  college.  These  laws 
cover  such  crimes  as  possessing  weapons 
on  school  grounds,  damaging  a  school 
bus,  and  falsifying  transcripts  or 
diplomas.  They  may  be  generally 
categorized  as  crimes  committed  on 
school  grounds,  crimes  committed  by 
school  officials  or  students,  and  crimes 
committed  against  school  officials  or 
students. 

This  article  will  discuss  North 
Carolina's  specifically  school-related 
criminal  statutes  (other  states  have  similar 
laws  to  address  similar  situations).  It  will 
not  discuss  civil  statutes  that  may  impose 
duties  or  liabilities  on  students  or  officials. 


The  author  is  a  1984  graduate  of  the  Duke 
University  Law  School.  During  the  summer  of 
1984  she  served  as  law  clerk  to  Robert  Phay  at 
the  Institute  of  Government. 
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although  some  of  these  statutes  might  involve  criminal 
conduct. '  Appendix  A  reproduces  the  statutes  discussed 
here.  Appendix  B  lists  some  statutes  that  do  not  specifically 
mention  the  school,  school  employees,  or  students  but  may 
have  greater  potential  significance  for  education  person- 
nel than  for  the  general  public,  such  as  laws  regarding  drug 
violations,  misconduct  of  public  officials  generally,  and 
improper  use  of  any  public  building. 


Crimes  Against  the  Person 

Assault.  If  during  the  commission  of  an  assault, 
assault  and  battery,  or  affray  a  person  assaults  a  school 
administrator,  teacher,  substitute  teacher,  or  teacher's  aide 
(note  the  absence  of  school  bus  drivers  from  this  list)  while 
he  or  she  is  discharging  or  attempting  to  discharge  his  or 
her  official  duties,  that  person  may  be  charged  with  an 
aggravated  form  of  assauU  under  G.S.  14-33(b)(6);  he  is 
then  subject  to  increased  punishment  by  a  fine  and/or  im- 
prisonment for  up  to  two  years. ^  An  assault  is  defined  as 
an  attempted  battery;  a  battery  is  the  unlawful  infliction 
of  physical  contact  upon  another;  and  an  affray  is  fighting 
in  a  public  place  to  the  terror  of  citizens.'  When  no  ag- 
gravating circumstances  exist,  assaults,  batteries,  and  af- 
frays are  simple  misdemeanors  under  G.S.  14-33(a)  and 
are  punishable  by  a  fine  of  up  to  $50  or  imprisonment  for 
up  to  thirty  days. 

Hazing.  G.S.  14-35  defines  the  practice  of  hazing, 
often  associated  with  fraternity  initiation  rites,  as  "to  an- 
noy any  student  by  playing  abusive  or  ridiculous  tricks  upon 
him,  to  frighten,  scold,  beat  or  harass  him,  or  to  subject 
him  to  personal  indignity."  Thus  such  conduct  might  con- 
stitute an  assault  or  battery.  However,  under  this  statute 


1.  E.g..  School  personnel  to  report  child  abuse.  N.C.  Gen.  Stat.  § 
USC^OO  (1983)  (duty  to  report  to  county  social  services  director  if  has  cause 
to  suspect  child  abuse  or  neglect);  Damage  to  school  buildings,  furnishings, 
textbooks,  N.C.  Gen.  Stat.  §  115C-398  (1983)  (students  may  be  liable  for 
such  damage);  Trespass  on  or  damage  to  school  bus,  N.C.  Gen.  Stat.  § 
115C-399  (1983)  (any  person  willfully  damaging  is  liable). 

2.  In  interpreting  G.S.  14-33(b)  and  its  previously  enacted  subdivisions, 
the  North  Carolina  Supreme  Court  pointed  out  that  no  additional  or  separate 
offenses  are  thereby  created;  rather,  different  punishments  are  provided  if 
the  presence  of  the  stated  factor  is  established.  State  v.  Gurganus,  39  N.C. 
App.  395.  250  S.E.2d  668  (1979). 

3.  In  most  affrays,  parties  to  the  fight  can  be  charged  with  assault. 
However,  a  person  who  starts  a  fight— for  example,  by  provoking  an  assault 
on  himself  using  taunting  words  or  gestures  but  never  menaces  or  strikes 
another  person— can  be  charged  with  affray  though  not  with  assault. 


a  student  who  engages  in  hazing  or  aids  another  in  haz 
ing  commits  a  misdemeanor  that  is  separate  from  assauli  I 
or  battery  and  is  punishable  by  a  more  severe  penalty  thar 
applies  to  assault  or  battery — a  fine  of  up  to  $500  and/oi 
imprisonment  for  up  to  six  months. 

Furthermore,  according  to  G.S.  14-36,  any  student  con- 
victed of  hazing  must  be  expelled  from  the  college  or 
school  he  is  attending  in  addition  to  any  punishment  im- 
posed by  the  court.  An  official  charged  with  the  duty  to 
expel  a  student  for  cause  who  does  not  do  so  as  soon  as 
the  offender  has  been  convicted  has  himself  committed 
a  misdemeanor. 

Child  Abuse.  The  child  abuse  statutes  apply  to  parents 
and  persons  who  care  for  and  supervise  children.  School 
personnel  are  not  specifically  referred  to  in  these  laws  but 
would  certainly  be  included  in  the  statutory  language  that 
reads  "any  other  person  providing  care  to  or  supervision 
of  [a  child  less  than  16  years  of  age]."  Child  abuse  may 
constitute  a  misdemeanor  or  a  felony.  G.S.  14-318.2  pro- 
vides that  each  of  the  following  actions  (committed  other 
than  by  accident)  of  a  parent  or  caretaker  constitutes  a 
separate  misdemeanor  offense:  (1)  inflicting  physical  in- 
jury on  a  child;  (2)  allowing  physical  injury  to  be  inflicted 
on  a  child;  or  (3)  creating  or  allowing  to  be  created  a 
substantial  risk  of  physical  injury  to  a  child."  Misdemeanor 
child  abuse  is  punishable  by  imprisonment  for  up  to  two 
years  and/or  a  fine.  j 

Under  G.S.   14-318.4,  the  intentional  infliction  of  ' 
serious  physical  injury  that  results  in  permanent  disflgure- 
ment,  bone  fracture,  substantial  impairment  of  physical 
health,  or  substantial  impairment  of  the  function  of  any 
organ,  limb,  or  appendage  constitutes  a  felony  punishable 
by  imprisonment  for  not  more  than  five  years.  A  1983 
amendment  to  the  statute  made  it  felonious  child  abuse 
to  commit,  permit,  or  encourage  an  act  of  prostitution  with  | 
or  by  a  child  under  sixteen.  Note  that  under  both  G.S.  i 
14-318.2  and  G.S.  14-318.4,  charging  the  offense  of  child 
abuse  does  not  preclude  the  use  of  any  other  sanctions  or 
remedies  under  other  civil  and  criminal  provisions.  It  is 
meant  to  be  additional  to  other  charges. 


Crimes  Against  Property 

Property.  Several  statutes  specifically  prohibit  damag- 
ing school  property.  G.S.  14-398  makes  it  a  crime  to  steal 


.  State  V  Mapp,  45  N.C.  App.  574,  264  S  E.2d  348  (1980). 
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jr  willfully  damage  or  destroy  an  item  from  a  library,  ex- 
libit.  or  collection  that  belongs  to  a  public  or  private  educa- 
;ional  institution.  It  is  also  an  offense  to  sell,  buy,  or  receive 
such  an  item  that  is  known  to  be  stolen.  The  offense  is 
classified  according  to  the  value  of  the  item.  If  that  value 
or  the  extent  of  the  damage  is  less  than  $50,  the  offense 
constitutes  a  misdemeanor,  the  punishment  being  left  to 
the  court's  discretion.'  If  the  value  or  damage  exceeds 
^50,  the  offense  constitutes  a  felony  punishable  by  im- 
jprisonment  for  up  to  ten  years  and/or  a  fine, 
r  Buildings.  G.S.  14-B2  addresses,  among  other  things, 
(damaging  public  buildings  or  facilities.  Although  the 
.language  does  not  specifically  mention  school  buildings, 
,the  statutory  definition  clearly  would  include  them  as 
ibuildings  that  are  owned  or  controlled  by  the  state  or  a 
ipublic  agency  and  to  which  the  public  or  a  portion  of  the 
public  has  access— especially  since  the  statute  does 
specifically  include  private  institutions  of  an  "educational 
I  nature."  The  statute  also  covers  the  surrounding  grounds 
land  premises.  It  provides  that  it  is  a  misdemeanor 
i punishable  by  a  fine  of  up  to  $500  and/or  imprisonment 
I  for  up  to  six  months  to  "write  or  scribble  on.  mark,  deface, 
•besmear,  or  injure  the  walls  of  any  public  building  or  facili- 
ty or  any  statue  or  monument  situated  in  a  public  place.'" 
Although  G.S.  14-132  authorizes  the  person  in  charge 
of  such  a  building  "to  arrest  summarily  and  without  war- 
rant for  a  violation."  subsequent  changes  made  in  other 
•  laws  on  the  exercise  of  law  enforcement  authority  may  cast 
.  doubt  on  this  provision.  G.S.  15A-404  prohibits  arrest  by 
I  a  private  person  except  when  that  person  has  been  asked 
I  to  assist  law  enforcement  personnel.  However,  it  authorizes 
:  detaining  a  person  who  is  seen  committing  a  felony,  breach 
of  the  peace,  crime  involving  personal  injury,  or  theft  or 
destruction  of  property  until  law  enforcement  officers  can 
be  notified. 

Burning.  G.S.  14-60  makes  it  a  felony  to  wantonly 

and  willfully  set  fire  to,  bum,  cause  to  be  burned,  or  pro- 

I  cure  the  burning  of  any  schoolhouse  or  building  owned, 

>  leased,  or  used  by  any  public  or  private  educational  in- 

■  stitution.  The  offense  is  punishable  by  imprisonment  for 

;  up  to  30  years  and/or  a  fine.  G.S.  14-67  makes  it  a  felony 

punishable  by  imprisonment  for  up  to  ten  years  and/or  a 

fine  to  attempt  to  set  fire  to  or  burn  a  school  building  or 

cause  it  to  be  burned. 

,         Buses.  G.S.  14-132.2  makes  it  a  misdemeanor  willfully 

I  to  "demolish,  destroy,  deface,  injure,  bum  or  damage  any 

public  school  bus  or  public  school  activity  bus."  The 

punishment  is  imprisonment  for  not  more  than  two  years 

and/or  a  fine  not  to  exceed  $500. 


This  statute  also  addresses  in  two  ways  the  offense 
of  trespassing  on  a  school  bus.  Subdivision  (b)  makes  it 
a  misdemeanor  to  enter  a  public  school  bus  after  being 
forbidden  to  do  so  by  the  authorized  driver  or  school  prin- 
cipal, while  subdivision  (c)  makes  it  a  misdemeanor  to 
refuse  to  leave  a  bus  on  demand  of  the  authorized  driver 
or  school  principal.  Neither  subdivision  applies  to  a  child 
under  the  age  of  twelve  or  to  "authorized  professional 
school  personnel."  Violation  of  either  section  is  punishable 
by  imprisonment  for  not  more  than  thirty  days  and/or  a 
fine  not  to  exceed  $100. 


Dishonest  Conduct 

A  number  of  statutes  address  dishonest  conduct  in  the 
educational  setting.  (Misconduct  of  school  officials  while 
they  are  discharging  official  duties  is  discussed  in  a  separate 
section  later  in  this  article.)  One  group  of  ihese  laws 
generally  involves  obtaining  unearned  academic  credit, 
transcripts,  or  diplomas;  another  group  involves  miscon- 
duct in  the  context  of  athletic  contests. 

Fraud.  G.S.  14-118.2  makes  it  a  misdemeanor  for  a 
person  or  company  either  to  assist  a  student  or  to  adver- 
tise assistance  for  students  in  fraudulently  obtaining  any 
academic  credit,  diploma,  or  degree.  The  statute  lists  but 
is  not  limited  to  the  two  most  obvious  examples  of  such 
conduct— preparing  or  advertising  to  prepare  papers  (in- 
cluding theses  and  dissertations)  and  impersonating  or 
advertising  to  impersonate  someone  else  for  the  purpose 
of  taking  an  examination.*  Violations  are  punishable  by 
a  fine  not  to  exceed  $500  and/or  imprisonment  for  no  more 
than  six  months.  However,  the  statute  specifically  excepts 
the  situation  in  which  a  student  who  is  subject  to  the 
discipline  of  an  educational  institution  assists  another  stu- 
dent by  preparing  a  research  paper  or  taking  an  examina- 
tion for  him. 

Forgery.  G.S.  14-122.1  makes  it  a  misdemeanor  for 
anyone  to  alter  or  falsify  a  transcript  or  diploma  of  a 
secondary  school,  college,  or  university  or  to  use  such 
a  document  to  defraud. 

Examination  Questions.  G.S.  14-401.1  makes  it  a 
misdemeanor  to  tamper  with  examination  questions— that 
is,  to  steal,  buy,  give,  or  sell  the  questions  before  the  ex- 
amination date.  However,  case  law  interpreting  the  statute 
makes  it  clear  that  the  statutory  language— 'any  examina- 
tion provided  and  prepared  by  law'— limits  the  applica- 
tion of  the  statute  to  such  examinations  as  those  given  by 
the  State  Board  of  Medical  Examiners,  the  State  Board 
of  Law  Examiners,  and  similar  examining  boards.  It  does 


5.  The  decision  regarding  punishmenl  is  not  totally  discretionary;  G.S. 
14-3  provides  guidelines  for  those  statutes  that  do  not  specify  the  punish- 
ment for  particular  misdemeanors.  Such  offenses  are  punishable  by  a  fine 
and/or  imprisonment  for  up  to  two  years. 


6.  Even  though  it  is  part  of  the  Riot  and  Civil  Disorder  Act.  this  statute 
may  be  applied  when  no  riot  or  state  of  emergency  exists. 
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not  apply  to  school  examination  papers.''  But  otiier  crimes, 
sucii  as  breaking  and  entering  or  theft,  may  be  committed 
in  the  process  of  tampering  with  school  examination  papers. 

Computer  Crime.  As  computers  are  being  increas- 
ingly used— particularly  to  store  information  and  records— 
they  are  also  increasingly  misused.  State  legislatures  are 
responding  by  defining  "computer  crimes."  G.S.  14^54(b) 
makes  it  a  misdemeanor  (1)  to  gain  access  to  a  computer 
to  obtain  false  test  scores  or  course  grades  or  to  obtain 
test  questions,  or  (2)  to  gain  access  to  a  computer  to  devise 
a  scheme  to  defraud,  the  object  of  which  is  to  obtain  a 
false  test  score  or  course  grade  or  to  obtain  test  questions. 

Athletic  Contests.  Several  statutes,  G.S.  14-373 
through  -379,  prohibit  misconduct  in  the  context  of  athletic 
contests.  Although  the  statutes  do  not  specifically  men- 
tion schools,  obviously  many  athletic  contests  are  school- 
related.  The  statutes  address  the  conduct  of  and  conduct 
toward  players,  managers,  coaches,  referees,  umpires,  and 
other  officials  for  any  athletic  club,  team,  league,  associa- 
tion, institution,  or  conference  connected  with  an  athletic 
contest.  G.S.  14-377  makes  it  a  felony  for  any  such  per- 
son to  play  or  to  discharge  his  duties  during  a  contest  with 
the  intent  to  throw  a  game  or  race  or  to  limit  or  to  try  to 
limit  the  margin  of  victory  or  defeat  in  the  contest  in  return 
for  material  gain. 

G.S.  14-373  and  G.S.  14-374  make  it  a  felony  to  bribe 
or  attempt  to  bribe  a  player,  manager,  coach,  referee,  um- 
pire, or  other  official  or  for  such  a  person  to  accept  or 
agree  to  accept  a  bribe  to  throw  a  game  or  race;  it  is  also 
a  felony  to  limit  or  try  to  limit  the  margin  of  victory  in 
an  athletic  contest  to  which  an  admission  is  charged  or 
for  which  participants  or  officials  are  compensated  for  their 
services.'  All  of  these  felonies  are  punishable  by  imprison- 
ment for  up  to  ten  years  and/or  a  fine. 

Furthermore,  G.S.  14-375  makes  it  clear  that  a  player 
or  official  need  not  have  been  actually  employed  or  selected 
for  such  a  position  or  have  actually  participated  in  the 
athletic  contest  in  order  for  G.S.  14-373  or  G.S.  14-374  to 
apply.  The  statutes  are  invoked  if  the  bribe  was  given,  of- 
fered, or  accepted  in  view  of  probable  employment  or 
selection  or  possible  participation.  Moreover,  in  defining 
this  type  of  bribery,  G.S.  14-376  makes  clear  that  courts 
may  look  beyond  the  actual  transaction  to  the  parties"  in- 


7.  See.  e.g.,  In  re  Burrus.  275  N.C.  517,  169  S.E.2d  879  (1969)  (upheld 
decision  in  juvenile  proceedings  against  minors  for  demonstrating  on  public 
roadway  and  for  disorderly  conduct  in  and  near  a  public  school).  Note  that 
the  charge  of  disorderly  conduct  on  school  grounds  also  relied  on  G.S.  14-273. 
which  specifically  mentioned  disturbing  a  school;  the  statute  has  since  been 
repealed. 

8.  A  "slungshot"  is  a  flexible  weapon  loaded  at  one  end  to  be  swung 
at  another,  such  as  a  sock  with  a  heavy  paperweight  in  the  toe.  S.  Clarke, 
M.  Crowell,  J.  Drennan,  &  M.  Smith,  North  Carolina  Crimes  16-5 
(2d  ed.  1980). 


tent;  thus  the  statute  prohibits  bribes  even  when  "hidden' 
under  the  semblance  of  a  sale,  bet,  wager,  or  payment  of 
a  debt."  But  under  G.S.  14-379,  these  prohibitions  of  G.S. 
14-373  and  -374  do  not  preclude  giving  or  offering  bonuses 
or  extra  compensation  to  a  manager,  coach,  or  professional 
player  or  to  a  league,  association,  or  conference  for  the 
purpose  of  encouraging  greater  skill,  ability,  or  diligence. 


Disorderly  Conduct  and  Demonstrations 

Demonstrations.  G.S.  14-288.4  specifically  prohibits 
disorderly  conduct  on  school  grounds.'  Subdivisions  (a)(3) 
though  (a)(5)  of  this  statute  address  seizing  or  blocking 
school  buildings  or  facilities  on  the  grounds  of  any  public 
or  private  educational  institution.  It  is  a  misdemeanor  in- 
tentionally (1)  to  seize  or  take  possession  or  control  of  a 
school  building  without  the  specific  authority  of  the  chief 
administrative  officer  or  his  representative;  (2)  to  refuse 
to  leave  a  school  building  when  ordered  to  do  so  by  (a) 
the  chief  administrative  officer  or  his  representative,  or 
(b)  a  fireman  or  public  health  officer,  or  (c)  a  law  enforce- 
ment officer  when  a  state  of  emergency  exists  or  is  immi- 
nent; or  (3)  to  obstruct  the  entrance  or  exit  of  a  school 
building  by  sitting,  kneeling,  or  lying  down  or  to  interfere 
with  the  normal  use  of  a  building  by  assembling  or  blocking 
after  being  forbidden  to  do  so  by  the  chief  administrative 
officer  or  a  representative.  Violation  of  any  part  of  G.S. 
14-288.4  may  result  in  imprisonment  for  not  more  than 
six  months  and/or  a  fine  not  to  exceed  $500. 

Disorderly  Conduct.  G.S.  14-288.4(a)(6)  makes  it  a 
misdemeanor  punishable  by  imprisonment  for  up  to  six 
months  and/or  a  fine  not  to  exceed  $500  to  disrupt,  disturb, 
or  interfere  with  teaching  or  otherwise  disturb  the  peace 
at  an  educational  institution. 

G.S.  14-132(a),  discussed  above  in  the  section  on 
crimes  against  property,  also  addresses  disorderly  conduct 
in  the  more  general  context  of  public  buildings.  It  makes 
it  a  misdemeanor  to  make  rude  or  riotous  noise,  to  be  guilty 
of  disorderly  conduct,  or  to  commit  any  nuisance  in  a 
public  building.'"  Where  applicable,  the  more  specific  G.S. 
14-288.4  should  be  used  rather  than  the  general  G.S.  14-132. 

Specific  instances  of  disorderly  conduct  on  a  school 
bus  are  prohibited  by  G.S.  14-132.2,  which  is  described 
in  the  section  above  on  crimes  against  property. 


9.  A  switchblade  knife  is  stamtorily  defined  as  "a  knife  containing  a 
blade  or  blades  which  open  automatically  by  the  release  of  a  spring  or  a 
similar  contrivance." 

10.  Furthermore,  the  statute  specifies  that  razors  and  razor  blades  (ex- 
cept those  solely  for  personal  shaving)  and  instruments  with  sharp  points 
or  edges  (except  unaltered  nail  files  and  clips  and  tools  used  solely  for  prepara- 
tion of  food,  instruction,  and  maintenance)  are  included  in  the  phrase  "weapon 
of  like  kind." 
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Weapons.  G.S.  14-269.2  prohibits  possession  of 
:,pccified  weapons— either  openly  or  concealed— in  a 
school  building  or  bus,  or  on  school  grounds,  athletic 
fields,  or  other  school  property.  The  weapons  specified 
include  a  "gun,  rifle,  pistol,  dynamite  cartridge,  bomb, 
grenade,  mine,  powerful  explosive,  bowie  knife,  dirk,  dag- 
ger, slungshot,"  leaded  cane,  switchblade  knife. '^  black- 
jack, metallic  knuckles  or  any  other  weapon  of  like  kind."'' 
The  statute  excepts  such  weapons  when  they  are  used  solely 
for  instructional  or  school-sanctioned  ceremonial  purposes. 
Its  prohibitions  do  not  apply  to  law  enforcement  officers, 
mihtary  personnel,  and  private  police  employed  by  a  col- 
lege while  performing  their  duties  or  to  sUidents  who  are 
carrying  weapons  as  part  of  an  ROTC  program.  Violation 
of  the  statute  is  a  misdemeanor  punishable  by  imprison- 
ment for  up  to  six  months  and/or  a  fine  not  to  exceed  $500. 

Curfews.  The  statutes  give  the  school  official  several 
tools  to  use  in  avoiding  or  coping  with  disorderly  conduct 
in  the  school  context.  Under  G.S.  116-212,  the  chancellor 
or  president  of  an  institution  of  higher  learning  may  set 
curfews  for  the  campus  or  designated  buildings  and 
facilities;  he  may  exclude  at  certain  times  "outsiders'— 
persons  not  affiliated  with  the  school  (except  law  enforce- 
ment officers  and  members  of  the  press).  The  statute  does 
not  require  that  a  state  of  emergency  exist  or  be  imminent 
before  the  curfew  may  be  set. 

G.S.  116-213  prohibits  the  use  of  sound-amplifying 
equipment  except  radios  and  television  sets  on  the  grounds 
of  the  institution  during  curfew  periods.  Violation  of  either 
curfew  statute  constitutes  a  misdemeanor  punishable  by 
imprisonment  not  to  exceed  six  months  and/or  a  fine  not 
to  exceed  $500. 

Injunctions.  Under  G.S.  14-288.18.  the  chief  ad- 
ministrative officer  or  representative  of  a  public  or  private 
educational  institution— including  a  public  school 
superintendent— may  apply  to  a  superior  court  judge  for 
an  injunction  (a  court  order  requiring  the  person  to  whom 
it  is  directed  to  do  or  to  refrain  from  doing  a  particular 
thing)  if  a  state  of  emergency  exists  or  is  imminent  at  his 
institution.'*  Such  a  state  is  statutorily  defined  as  "riot. 


11.  Traditionally,  injunctions  were  issued  by  equity  courts  to  address  situa- 
tions in  which  there  was  no  adequate  remedy  at  law.  Therefore  the  general 
rule  developed  that  an  injunction  would  not  be  issued  to  enjoin  criminal  con- 
duct. Thus  it  is  unclear  whether— without  this  specific,  authorizing  statute— an 
injunction  could  be  obtained  in  these  circumstances. 

12.  For  an  example  of  disciplinary  action  taken  against  a  teacher  who 
had  someone  take  the  National  Teacher's  Examination  for  her,  see  Huntley 
V.  North  Carolina  State  Board  of  Education,  No.  75-2096  (4th  Cir.  filed  Ju- 
ly 3,  1976)  (teaching  cenificale  invalidated  because  fraudulently  obtained 
when  teacher  falsely  certified  test  score  as  hers).  For  a  discussion  of  this 
case,  see  Receni  Court  Decisions.  8  Sch.  L.  Bull.  (Jan.  1977). 

13.  State  V  Andrews,  246  N.C  .')61.  99  S.E.2d  745  (1957). 

14.  State  V.  Goldberg,  261  N.C.  181,  134  S.E.2d  334.  cen.  denied.  377 
U.S.  978  (1964)  (State  must  prove  specific  intent  to  influence  the  play,  ac- 
tion, or  conduct  of  a  player  in  any  athletic  contest.). 


disorderly  conduct  by  three  or  more  persons,  or  the  im- 
minent threat  of  riot,"  and  the  judge  must  specifically  find 
that  such  a  condition  exists  before  he  issues  the  injunction. 

The  injunction  is  particularly  useful  because  it  is  both 
specific  and  flexible.  It  may  be  directed  to  named  persons 
or  named  or  described  groups,  and  it  may  detail  the  precise 
actions  that  such  persons  or  groups  must  take  or  stop.  Also, 
an  injunction  may  be  sought  even  though  the  objectionable 
conduct  has  not  yet  become  criminal.  However,  injunc- 
tions are  considered  to  be  an  extraordinary  remedy,  and 
judges  are  reluctant  to  issue  them. 

Because  an  injunction  is  a  court  order,  one  who 
violates  it  may  be  cited  for  contempt  of  court.  In  addi- 
tion, G.S.  14-226.1  makes  it  a  misdemeanor  to  willfully 
violate  an  injunction  issued  under  G.S.  14-288.18  for  the 
purpose  of  abating  disorderly  conduct.  Thus  a  person  who 
violates  the  injunction  may  be  immediately  arrested  and 
tried  for  this  misdemeanor  while  the  longer  process  of  find- 
ing him  in  contempt  is  under  way. 


Misconduct  by  Officials 

Many  statutes  that  prohibit  misconduct  by  public  of- 
ficials in  general  also  apply  to  school  officials.  (Appen- 
dix B  lists  these  statutes.)  Some  statutes,  however, 
specifically  address  conduct  by  school  officials  or  persons 
who  deal  with  educational  insfituUons." 

County  Officials.  G.S.  14-232  and  G.S.  14-235  ad- 
dress county  officials— including  "any  clerk,  sheriff, 
register  of  deeds,  county  commissioner,  county  treasurer, 
[or]  magistrate."  G.S.  14-232  makes  it  a  misdemeanor 
willfully  to  swear  falsely  to  any  legally  required  statement 
or  report  concerning  school  revenue.  G.S.  14-235— which 
also  applies  to  city,  town,  and  state  officials— makes  it  a 
misdemeanor  punishable  by  imprisonment  for  up  to  six 
months  and/or  a  fine  of  up  to  $500  to  purchase  a  teacher's 
salary  voucher  at  less  than  full  value. 

School  Supplies.  G.S.  14-236  and  G.S.  14-237  address 
misconduct  in  purchasing  school  supplies.  G.S.  14-236  ap- 
plies to  school  officials,  including  members  of  "any  board 
of  directors,  board  of  managers,  [or]  board  of  trustees  of 
any  .  .  .  educational  .  .  .  institution  of  the  State,  or  any 
member  of  any  board  of  education,  or  any  county  or  district 
superintendent  or  examiner  of  teachers  ...  or  any  officer, 
agent,  manager,  teacher  or  employee  of  such  boards."  The 
statute  makes  it  a  misdemeanor  (1)  for  any  such  person 
to  have  any  pecuniary  interest  in  supplying  goods  to  that 
school,  or  (2)  for  any  such  person  to  be  rewarded  for  us- 
ing his  influence  to  recommend  certain  suppliers,  or  (3) 


15.  See  also  Wicker,  Vie  Prohibition  Against  Self-Dealitig.  11  Sch.  L. 
Bull.  (Apr.  1980). 
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for  any  such  person  or  state  or  county  officer  to  act  as 
an  agent  for  any  supplier.  The  offense  is  punishable  by 
a  fine  of  not  less  than  $50  or  more  than  $500  and  imprison- 
ment at  the  court's  discretion.  G.S.  14-237,  on  the  other 
hand,  makes  it  a  misdemeanor  for  any  county  board  of 
education  or  school  committee  to  buy  school  supplies  in 
which  any  member  has  a  pecuniary  interest  and  requires 
that  any  member  who  violates  this  prohibition  be  removed 
from  office. 

Both  G.S.  14-236  and  G.S.  14-237  are  subject  to  the 
exemption  provided  by  G.S.  14-234(dl).  G.S.  14-234  ad- 
dresses self  dealing  by  public  officials  generally.  Subdivi- 
sion (dl)  was  enacted  in  1981  to  alleviate  the  hardship  that 
the  general  self  dealing  statute  sometimes  imposed  on  small 
governmental  units— especially  those  in  which  only  one 
merchant  in  the  area  sells  or  distributes  certain  items.  In 
such  situations  the  unamended  statute  either  barred  some 
people  from  local  public  office  or  denied  convenient  local 
purchase  of  certain  goods  and  services.  Subdivision  (dl) 
exempts  from  its  coverage  two  groups  of  local  elected 
school  board  members:  (1)  those  who  hold  elective  office 
on  a  "city  board  of  education  in  a  city  having  a  popula- 
tion of  no  more  than  7,500  according  to  the  most  recent 
official  federal  census";  and  (2)  those  who  hold  elective 
office  on  a  county  board  of  education  in  a  "county  in  which 
there  is  located  no  village,  town  or  city  with  a  population 
of  more  than  7,500  according  to  the  most  recent  official 
federal  census."  Such  officials  are  exempt  from  the  statutory 
prohibitions  if  four  key  limitations,  designed  to  protect  the 
public  by  assuring  openness  in  the  transaction  and  official 
authorization,  are  met: 

—The  undertaking  is  authorized  in  a  public  meeting  and 
recorded  in  the  minutes,  and  the  amount  does  not  ex- 
ceed $10,000  for  medically  related  services  and  $5,000 
for  other  goods  and  services  in  any  year. 
—The  official  who  is  entering  into  the  contract  with  his 
board  does  not  participate  in  making  the  contract  or  vote 
on  its  authorization. 
—The  total  annual  amount  of  undertakings  with  each  of- 
ficial is  specifically  noted  in  the  audited  annual  finan- 
cial statement. 
—The  board  posts  a  list  of  all  officials  with  whom  such 
undertakings  have  been  made.  The  list  must  cover  the 
preceding  twelve  months,  be  brought  up  to  date  quarterly, 
briefly  describe  the  subject  matter  of  these  transactions, 
and  show  their  total  amounts. 
Miscellaneous.  Two  other  statutes  involve  official 
misconduct.  G.S.  14-244  makes  it  a  misdemeanor  for  any 
officer  who  is  required  by  law  to  file  any  report  or  state- 
ment of  fines  or  penalties  with  the  county  board  of  educa- 
tion to  fail  to  do  so  by  the  required  time.  G.S.  14-238  makes 
it  a  misdemeanor  to  solicit  or  attempt  to  sell  or  explain 
any  article  of  property  or  proposition  to  a  public  school 
teacher  or  pupU  on  the  school  grounds  or  during  the  school 


day  without  first  getting  written  permission  from  the ! 
superintendent,  principal,  or  other  person  responsible  for 
the  school.  A  violation  is  punishable  by  a  fine  not  to  ex- 
ceed $500  and/or  imprisonment  for  not  more  than  six 
months. 


Bingo  and  Raffles'* 

Under  G.S.  14-309.5,  bingo  games  and  raffles  may 
be  operated  only  by  a  licensed  "exempt  organization'— 
defined  as  an  organization  that  has  been  in  continuous  ex- 
istence in  the  county  of  operation  for  at  least  one  year  and 
is  exempt  from  taxation  as  a  charitable  nonprofit  organiza- 
tion under  federal  and  state  law.  According  to  the  Attorn^ 
General's  office,  local  public  school  boards  and  individual 
schools  may  not  legally  conduct  bingo  games  or  raffles 
because  they  do  not  qualify  as  exempt  organizations  under 
the  statute.  Operating  a  bingo  game  or  raffle  without  a 
license  is  a  felony  punishable  by  imprisonment  for  up  to 
ten  years  and/or  a  fine.  However,  school  organizations  like 
the  PTA,  a  booster  club,  or  a  student  group  may  conduct 
bingo  games  and  raffles  in  accordance  with  state  law.  In 
this  regard,  it  should  be  noted  that  the  law  elaborately 
regulates  the  operation  of  bingo  games  and  raffles.  Viola- 
tion of  any  of  these  regulatory  statutes  is  a  simple  misde- 
meanor. (Appendix  B  lists  these  statutes.)  Furthermore, 
under  G.S.  14-309.14,  any  group  may  conduct  "beach  bingo 
games'— defined  as  bingo  games  that  have  prizes  of  $10 
or  less  or  merchandise  valued  at  less  than  $10  that  is  not 
redeemable  for  cash. 


Conclusion 

There  will  be  times  when  a  school  administrator  will 
want  to  know  whether  certain  behavior  that  occurred  on 
the  school  grounds  or  an  action  committed  by  or  against 
school  personnel  or  students  is  criminal.  He  may  need  this 
information  to  decide  whether  to  call  in  law  enforcement 
personnel.  He  may  need  it  to  decide  what  type  of 
disciplinary  action  may  be  taken  against  a  student,  because 
many  board  policy  guidelines  make  conviction  of  a  crime 
grounds  for  suspension  or  expulsion.  In  fact,  G.S.  115C-39I 


16.  Pending  litigation  may  drastically  change  the  bingo  and  raffles  law. 
The  constitutionaUty  of  the  prior  law  is  currently  under  review  by  the  North 
Carolina  Supreme  Court,  and  the  outcome  in  that  case  could  also  affect  the 
present  law.  The  recent  amendments  to  the  regulatory  statutes  have  also  been 
challenged.  Wake  County  Superior  Court  has  issued  a  preliminary  injunc- 
tion against  enforcement  of  selected  provisions  of  the  law  pending  resolu- 
tion of  that  case.  For  a  discussion  of  the  new  bingo  and  raffles  law,  see  North 
Carolina  School  Boards  Association.  "New  Bingo  and  Raffles  Law"  (Dec. 
13.  1983.  unpublished  memorandum). 
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(regarding  suspension  or  expulsion  of  pupils)  specifical- 
ly authorizes  the  local  board  of  education,  on  recommen- 
dation of  the  principal  and  superintendent,  to  expel  a  stu- 
dent (14  years  old  or  older)  who  has  been  convicted  of 
a  felony  and  whose  presence  in  the  school  threatens  the 
safety  of  others.  The  school  administrator  may  need  to 
,lcnow  whether  a  crime  has  occurred  to  decide  what  type 
;of  disciplinary  action  may  be  taken  against  a  teacher, 
i because  under  G.S.  115C-325(e)(l)(g)  conviction  of  a  felony 
ior  a  crime  involving  moral  turpitude'''  is  a  ground  for 
[dismissal  of  a  career  teacher.  Furthermore,  conviction  of 
.a  crime  or  entry  of  a  plea  of  nolo  contendere  is  a  reason 
ifor  revoking  a  teacher's  certificate  as  long  as  there  is  a 
;  reasonable  and  adverse  relationship  between  the  crime  and 
'the  teacher's  ability  to  teach  effectively.  Under  G.S. 
1 115C-325(e)(l)(k),  any  cause  for  revoking  of  a  teacher  cer- 
I  tificate  is  also  a  ground  to  dismiss  a  career  teacher.  '*  This 
'article— which  describes  criminal  statutes  that  specifical- 
lly  apply  to  schools,  school  personnel,  and  students  and 
1  lists  statutes  potentially  significant  to  school  personnel- 
should  provide  a  helpful  checklist  for  the  school  ad- 
,  ministrator  who  needs  to  know  whether  certain  behavior 
is  criminal. 


17.  The  term  moral  turpitude  is  not  clearly  defined,  though  it  seems 
to  be  based  on  a  moral  judgment  of  the  nature  of  the  offense.  As  such,  it 
may  pertain  to  felonies  or  misdemeanors.  The  term  is  most  commonly  used 
in  deportation  cases.  Federal  courts  have  found  the  following  crimes  to  in- 
volve moral  turpitude:  bribery,  child-beating,  embezzlement,  forgery,  fraud, 
larceny,  perjury,  aniied  robbery,  rape,  and  tax  offenses.  The  following  crimes 
are  fairly  consistently  held  not  to  involve  moral  turpitude;  adultery  and  for- 
nication (in  Nonh  Carolina,  unlawful  cohabitation),  drug  offenses,  and  car- 
rying a  concealed  weapon.  In  cases  that  involve  the  following  offenses,  deci- 
sions have  gone  both  ways,  depending  on  the  circumstances  of  the  crime: 
assault,  bigamy,  burglary,  disorderly  conduct,  homicide,  liquor  offenses,  and 
manslaughter.  For  a  discussion  of  the  definition  of  moral  turpitude  and  good 
moral  character,  see  Institute  of  Government,  Memorandum  (Dec.  23,  1975) 
(unpublished  memorandum  available  at  the  Institute  of  Government). 

18.  See.  e.g. .  Burrow  v.  Randolph  County  Bd.  of  Educ,  61  N.C.  App. 
619.  .301  S.E.2d  7m  (1983)  (upheld  dismissal  of  teacher  who  pleaded  no 
contest  to  involuntary  manslaughter,  a  felony). 


Appendix  A 

Text  of  General  Statutes 
Cited  in  the  Article 


14-33.  Misdemeanor  assaults,  batteries,  and  affrays,  sim- 
ple and  aggravated;  punishments. 

la)  Any  person  who  commits  a  simple  assault  or  a  simple  assault  and  battery 
■  participates  in  a  simple  affray  is  guilty  of  a  misdemeanor  punishable  by  a 
ne  not  to  exceed  fifty  dollars  ($50  OOl  or  imprisonment  for  not  more  than  30 


(bl  Unless  his  conduct  is  covered  under  some  other  provision  of  law 
providing  greater  punishment,  any  person  who  commits  any  assault,  assault 
and  battery,  or  affray  is  guilty  of  a  misdemeanor  punishable  by  a  fine,  impris- 
onment for  not  more  than  two  years,  or  both  such  fine  and  imprisonment  if.  in 
the  course  of  the  assault,  assault  and  battery,  or  affray,  he: 

111  Inflicts,  or  attempts  to  inflict,  serious  injury  upon  another  person  or 

.  ;rson  at  least  18  years  of  age;  or 

1 3)  Assaults  a  child  under  the  age  of  12  years;  or 

(41  Assaults  a  law-enforcement  officer,  a  custodial  officer  of  the  State 
Department  of  Correction,  personnel  of  a  detention  facility  or 
personnel  of  a  training  school,  while  the  officer  or  personnel  is 
discharging  or  attempting  to  discharge  a  duty  of  his  office;  or 

)5i  Assaults  an  officer  of  the  North  Carolina  General  Court  of  Justice 
while  engaged  in  official  judicial  duties  or  on  account  of  the  per- 
formance of  official  judicial  duties;  or 

'61  Assaults  a  school  administrator,  school  teacher,  substitute  school 
teacher,  or  school  teacher  aide  when  any  of  these  persons  is 
discharging  or  attempting  to  discharge  his  official  duties.  (1870-1,  c. 
43,  s.  2;  1873-4.  c.  176,  s.  6;  1879.  c.  92.  ss.  2.  6;  Code,  s.  987;  Rev.,  s. 
3620, 191 1.  c.  193;  C.S.,  s.  4215;  1933,  c.  189;  1949,  c.  298;  1969.  c  618, 
s.  1;  1971,  c.  765,  s.  2;  1973,  c.  229,  s.  4;  c.  1413;  1979.  cc.  524, 656;  1981, 
c.  180;  1983,  c.  175,  ss.  6.  10;  c.  720.  s.  4.1 

§  14-35.  Hazing;  definition  and  punishment. 

It  shall  be  unlawful  for  any  student  in  any  college  or  school  in  this  State  to 
engage  in  what  is  known  as  hazing,  or  to  aid  or  abet  any  other  student  in  the 
commission  of  this  offense.  For  the  purposes  of  this  section  hazing  is  defined  as 
follows:  "to  annoy  any  student  by  playing  abusive  or  ridiculous  tricks  upon 
him.  to  frighten,  scold,  beat  or  harass  him,  or  to  subject  him  to  personal 
indignity."  Any  violation  of  this  section  shall  constitute  a  misdemeanor  pun- 
ishable by  a  fine  not  to  exceed  five  hundred  dollars  ($500  00 1.  imprisonment  for 
not  more  than  six  months,  or  both.  (1913,  c.  169,  ss.  1,  2,  3.  4;  C.  S..  s.  4217; 
1969,  c.  1224,  s,  1,1 

§  14-36.  Expulsion  from  school;  duty  of  faculty  to  expel. 

Upon  conviction  of  any  student  of  the  offense  of  hazing,  or  of  aiding  or 
abetting  in  the  commission  of  this  offense,  he  shall,  in  addition  to  any  pun- 
ishment iniposed  by  the  court,  be  expelled  from  the  college  or  school  he  is 
attending.  The  faculty  or  governing  board  of  any  college  or  school  charged  with 
the  duty  of  expulsion  of  students  for  proper  cause  shall,  upon  such  conviction 
at  once  expel  the  offender,  and  a  failure  to  do  so  shall  be  a  misdemeanor.  ( 1913, 
c.  169,  ss.  5,  6;C.  S,,  s  4218.1 

§  14-60.  Burning  ot  schoolhouses  or  buildings  of  educa- 
tional institutions. 

If  any  person  shall  wantonly  and  willfully  set  fire  to  or  burn  or  cause  to  be 
burned  or  aid.  counsel  or  procure  the  burning  of,  any  schoolhouse  or  building 
owned,  leased  or  used  by  any  public  or  private  school,  college  or  educational 
institution,  he  shall  be  punished  as  a  Class  E  felon.  (1901,  c.  4.  s.  28;  Rev.,  s 
3345;  1919,  c.  70;  C.  S..  s.  4240;  1965,  c.  870;  1971,  c,  816,  s.  2;  1979,  c.  760,  s. 


§  14-118.2.  Assisting,  etc.,  in  obtaining  academic  credit  by 
fraudulent  means. 

(a)  It  shall  be  unlawful  for  any  person,  firm,  corporation  or  association  to 
assist  any  student,  or  advertise,  offer  or  attempt  to  assist  any  student,  in 
obtaining  or  in  attempting  to  obtain,  by  fraudulent  means,  any  academic 
credit,  or  any  diploma,  certificate  or  other  instrument  purporting  to  confer  any 
literary,  scientific,  professional,  technical  or  other  degree  in  any  course  of 
study  in  any  university,  college,  academy  or  other  educational  institution  The 
activity  prohibited  by  "this  subsection  includes,  but  is  not  limited  to,  preparing 
or  advertising,  offering,  or  attempting  to  prepare  a  term  paper,  thesis,  or 
dissertation  for  another  and  impersonating  or  advertising,  offering  or 
attempting  to  impersonate  another  in  taking  or  attempting  to  take  an  exam- 

(b)  Any  person,  firm,  corporation  ( 
sions  of  this  section  shall  be  guilty  of 
to  exceed  five  hundred  dollars  ($500. OOl.  imprisonment  for  not  more  than  six 
months,  or  both.  Provided,  however,  the  provisions  of  this  section  shall  not 
apply  to  the  acts  of  one  student  in  assisting  another  student  as  herein  defined 
if  the  former  is  duly  registered  in  an  educational  institution  and  is  subject  to 
the  disciplinary  authority  thereof  (1963,  c.  781;  1969,  c.  1224,  s.  7.1 

§  14-122,1.  Forgery  of  transcripts  and  diplomas. 

It  IS  a  misdemeanor  for  any  person  either  to, 

111  Make  a  false  or  altered  transcript  or  diploma  from  any  secondary 

school,  technical  or  community  college.  State  Board  of  Community 

Colleges,  college  or  university;  or 
12)  Use  such  a  document  with  intent  to  defraud.  il981,  c.  146,  s,  l,i 

§  14-132.  Disorderly  conduct  in  and  injuries  to  public  build- 
ings and  facilities. 

la)  It  is  a  misdemeanor  if  any  person  shall: 

( 1 )  Make  any  rude  or  riotous  noise,  or  be  guilty  of  any  disorderly  conduct, 

in  or  near  any  public  building  or  facility;  or 
|2)  Unlawfully  write  or  scribble  on,  mark,  deface,  besmear,  or  injure  the 

walls  of  any  public  building  or  facility,  or  any  statue  or  monument 

situated  in  any  public  place;  or 
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(31  Commit  any  nuisance  in  or  near  any  public  building  or  facility. 

(b)  Any  person  in  charge  of  any  public  building  or  facility  owned  or 
controlled  by  the  State,  any  subdivision  of  the  State,  or  any  other  public  agency 
shall  have  authority  to  arrest  summarily  and  without  warrant  for  a  violation 
of  this  section. 

(c)  The  term  "public  building  or  facility"  as  used  in  this  section  includes  any 
building  or  facility  which  is: 

(1)  One  to  which  the  public  or  a  portion  of  the  public  has  access  and  is 
owned  or  controlled  by  the  State,  any  subdivision  of  the  State,  any 
other  public  agency,  or  any  private  institution  or  agency  of  a 
charitable,  educational,  or  eleemosynary  nature;  or 

(2l  Dedicated  to  the  use  of  the  general  public  for  a  purpose  which  is  pri- 
marily concerned  with  public  recreation,  cultural  activities,  and  other 
events  of  a  public  nature  or  character- 
Designated  by  the  Attorney  General  in  accordance  with  GS.  114-20 


The 


this 


also  includes  the 


(dl  Any  person  who  violates  any  provision  of  this  section  is  guilty  of  a 
misdemeanor  punishable  by  a  fine  not  to  exceed  five  hundred  dollars  ($500.00), 
imprisonment  for  not  more  than  six  months,  or  both.  ( 1829,  c.  29,  ss.  1,  2;  1842, 
c.  47;  R.  C,  c.  103,  ss.  7.  8;  Code.  s.  2308;  Rev.,  s.  3742;  1915,  c.  269;  C.  S.,  s. 
4303;  1969.  c.  869.  s.  7V2;  c.  1224,  s.  2;  1981,  c,  499.  s.  2.) 

§  14-132.2.  Willfully  trespassing  upon  or  damaging  a  public 
school  bus. 

(al  Any  person  who  shall  unlawfully  and  willfully  demolish,  destroy,  deface, 
injure,  burn  or  damage  any  public  school  bus  or  public  school  activity  bus  shall 
be  guilty  of  a  misdemeanor  punishable  by  a  fine  not  to  exceed  five  hundred 
dollars  ($500,001.  imprisonment  for  not  more  than  two  years,  or  both 

(bl  Any  person  who  shall  enter  a  public  school  bus  or  public  school  activity 
bus  after  being  forbidden  to  do  so  by  the  authorized  school  bus  driver  in  charge 
thereof,  or  the  school  principal  to  whom  the  public  school  bus  or  public  school 
activity  bus  is  assigned,  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine 
not  to  exceed  one  hundred  dollars  ($100,001,  imprisonment  for  not  more  than 
30  days,  or  both. 

(c)  Any  occupant  of  a  public  school  bus  or  public  school  activity  bus  who  shall 
refuse  to  leave  said  bus  upon  demand  of  the  authorized  driver  in  charge  thereof, 
or  upon  demand  of  the  principal  of  the  school  to  which  said  bus  is  assigned, 
shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  not  to  exceed  one 
hundred  dollars  ($100.00).  imprisonment  for  not  more  than  30  days,  or  both. 

(dl  Subsections  (b)  and  (ci  of  this  section  shall  not  apply  to  a  child  less  than 
12  years  of  age,  or  authorized  professional  school  personnel.  (1975,  c.  191,  s.  1.) 

§  14-226.1.  Violating  orders  of  court. 

Any  person  who  shall  willfully  disobey  or  violat*  any  injunction,  restraining 
order,  or  any  order  lawfully  issued  by  any  court  for  the  purpose  of  maintaining 
or  restoring  public  safety  and  public  order,  or  to  afford  protection  for  lives  or 
property  during  times  of  a  puolic  crisis,  disaster,  riot,  catastrophe,  or  when 
such  condition  is  imminent,  or  for  the  purpose  of  preventing  and  abating 
disorderly  conduct  as  defined  in  OS.  14-288.4  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction,  shall  be  fined  not  more  than  two  hundred  fifty  dollars 
($250.00)  or  imprisoned  for  not  more  than  30  days,  or  both,  in  the  discretion  of 
the  court  This  section  shall  not  in  any  manner  affect  the  court's  power  to 
punish  for  contempt.  (1969,  c.  1128.) 

§  14-232.  Swearing  falsely  to  official  reports. 

If  any  clerk,  sheriff,  register  of  deeds,  county  commissioner,  county  trea- 
surer, magistrate  or  other  county  otTicer  shall  willfully  swear  falsely  to  any 
report  or  statement  required  by  law  to  be  made  or  filed,  concerning  or  touching 


§  14-234.  Director  of  public  trust  contracting  for  his  own 
beneflt;  participation  in  business  transaction 
involving  public  funds;  exemptions. 

(a)  If  any  person  appointed  or  elected  a  commissioner  or  director  to  discharge 
any  trust  wherein  the  State  or  any  county,  city  or  town  may  be  in  any  manner 
interested  shall  become  an  undertaker,  or  make  any  contract  for  his  own 
benefit,  under  such  authority,  or  be  in  any  manner  concerned  or  interested  in 
making  such  contract,  or  in  the  profits  thereof,  either  privately  or  openly, 
singly  or  jointly  with  another,  he  shall  be  guilty  of  a  misdemeanor.  Provided, 
that  this  section  shall  not  apply  to  public  officials  transacting  business  with 
banks  or  banking  institutions  or  savings  and  loan  associations  or  public 
utilities  regulated  under  the  provisions  of  Chapter  62  of  the  General  Statutes 
in  regular  course  of  business;  Provided  further,  that  such  undertaking  or 
contracting  shall  be  authorized  by  said  governing  board  by  specific  resolution 
on  which  such  public  official  shall  not  vote 

(b)  Nothing  in  this  section  nor  in  any  general  principle  of  common  law  shall 
render  unlawful  the  acceptance  of  remuneration  from  a  governmental  board, 
agency  or  commission  for  services,  facilities,  or  supplies  furnished  directly  to 
needy  individuals  by  a  member  of  said  board,  agency  or  commission  under  any 
program  of  direct  public  assistance  being  rendered  under  the  laws  of  this  State 
or  the  United  States  to  needy  persons  administered  in  whole  or  in  part  by  such 
board,  agency  or  commission;  provided,  however,  that  such  programs  of  public 
assistance  to  needy  persons  are  open  to  general  participation  on  a 
nondiscriminatory  basis  to  the  practitioners  of  any  given  profession, 
professions  or  occupation;  and  provided  further  that  the  board,  agency  or  com- 
mission, nor  any  of  its  employees  or  agents,  shall  have  no  control  over  who, 
among  licensed  or  qualified  providers,  shall  be  selected  by  the  beneficiaries  of 


the  assistance,  and  that  the  remuneration  for  such  services,  facilities  or 
supplies  shall  be  in  the  same  amount  as  would  be  paid  to  any  other  provider; 
and  provided  further  that,  although  the  board,  agency  or  commission  member 
may  participate  in  making  determinations  of  eligibility  of  needy  persons  to 
receive  the  assistance,  he  shall  take  no  part  in  approving  his  own  bill  or  claim 
for  remuneration. 

(c)  No  director,  board  member,  commissioner,  or  employee  of  any  State 
department,  agency,  or  institution  shall  directly  or  indirectly  ent«r  into  or 
otherwise  participate  in  any  business  transaction  involving  public  funds  with     | 
any  firm,  corporation,  partnership,  person  or  association  which  at  any  time     * 
during  the  preceding  two-year  period  had  a  financial  association  with  such 
director,  board  member,  commissioner  or  employee. 

(cl )  The  fact  that  a  person  owns  ten  percent  ( lO^t  1  or  less  of  the  stock  of  a 
corporation  or  has  a  ten  percent  ( lO'/f )  or  less  ownership  in  any  other  business 
entity  or  is  an  employee  of  said  corporation  or  other  business  entity  does  not 
make  the  person  'in  any  manner  interested"  or  "concerned  or  interested  in 
making  such  contract,  or  in  the  profits  thereof,"  as  such  phrase  is  used  in 
subsection  (a)  of  this  section,  and  does  not  make  the  person  one  who  "had  a 
financial  association,"  as  defined  in  subsection  (c)  of  this  section;  provided  that 
in  order  for  the  exception  provided  by  this  subsection  to  apply,  such 
undertaking  or  contracting  must  be  authorized  by  the  governing  board  by 
specific  resolution  on  which  such  public  official  shall  not  vote. 

(d)  The  provi  ~      - 
meeting  the  reqi 
any  other 
sion. 

(dl)  The  first  sentence  01 
official  or  person  appointed 


specifically  authorized  by  the  Adv 
mce  of  subsection  1 


'  Budget  Commis- 
elected 


)  shall  not  apply  to  (1 

.ive  office  of  a  village,  town,  or  city 

federal  census,  (in  any  elected  official  or  person  appointed  to  fill  an  elective 
office  of  a  county  within  which  there  is  located  no  village,  town,  or  city  with 
a  population  of  more  than  7.500  according  to  the  most  recent  official  federal 
census,  (in)  any  elected  official  or  person  appointed  to  fill  an  elective  office  on 
a  city  board  of  education  in  a  city  having  a  population  of  no  more  than  7.500 
according  to  the  most  recent  official  federal  census,  (iv)  any  elected  official  or 
person  appointed  to  fill  an  elective  office  as  a  member  of  a  county  board  of 
education  in  a  county  within  which  there  is  located  no  village,  town  or  city  with 
a  population  of  more  than  7,500  according  to  the  most  recent  official  federal 
census,  and  (v)  any  physician,  pharmacist,  or  dentist  appointed  to  a  county 
i  board,  local  health  board,  or  area  mental  health  board  serving 
Munties  within  which  there  is  located  no  village,  town,  or  city  with 
1  of  more  than  7,500  according  to  the  most  recent  official  federal 


(1)  The  undertaking  or  contract  or  series  of  undertakings  or  contracts 

between  the  village,  town,  city,  county,  county  social  services  board, 
county  or  city  board  of  education,  local  health  board  or  area  mental 
health,  mental  retardation,  and  substance  abuse  board  and  one  of  its 
officials  is  approved  by  specific  resolution  of  the  governing  body 
adopted  in  an  open  and  public  meeting,  and  recorded  in  its  minutes 
and  the  amount  does  not  exceed  ten  thousand  dollars  ($10,000)  for 
medically  related  services  and  five  thousand  dollars  ($5,000)  for  other 
goods  or  services  within  a  12-month  period;  and 

(2)  'The  official  entering  into  the  contract  or  undertaking  with  the  unit  or 
in  Tiis  official  capacity  participate  in  any  way  or  vote; 


agency  does  r 


(31  The  total  annual  amount  of  undertakings  or  contracts  with  each 
official,  shall  be  specifically  noted  in  the  audited  annual  financial 
statement  of  the  village,  town,  city,  or  county;  and 
(41  The  governing  board  of  any  village,  town,  city,  county,  county  social 
services  board,  county  or  city  board  of  education,  local  health  board, 
or  area  mental  health,  mental  retardation,  and  substance  abuse  board 
which  undertakes  or  contracts  with  any  of  the  officials  of  their  govern- 
mental unit  shall  post  in  a  conspicuous  place  in  its  village,  town,  or 
city  hall,  or  courthouse,  as  the  case  may  be,  a  list  of  all  such  officials 
with  whom  such  undertakings  or  contracts  have  been  made,  briefly 
describing  the  subject  matter  of  the  undertakings  or  contracts  and 
showing  their  total  amounts;  this  list  shall  cover  the  preceding  12 
months  and  shall  be  brought  up-to-date  at  least  quarterly. 
(d2)  The  provision  of  subsection  (dl  I  shall  not  apply  to  contracts  required  by 
Article  8  of  Chapter  143  of  the  General  Statutes,  Public  Building  Contracts. 
(e)  Anyone  violating  this  section  shall  be  guilty  of  a  misdemeanor.  (1825,  c. 
1269,  P.  R.;  1826,  c  29;  R.  C,  c.  34,  s.  38;  Code.  s.  1011;  Rev.,  s.  3572;  C.  S., 
8.  4388;  1929.  c.  19.  s.  1;  1969.  c.  1027;  1975.  c.  409;  1977.  cc.  240.  761;  1979, 
c.  720;  W81,  c.   103,  ss.   1.  2.  .S.   \Wi.  c    ."iOa.  ss.   I,  2.) 

§  14-235.  Speculating  in  claims  against  towns,  cities  and  the 
State. 

If  any  clerk,  sheriff,  register  of  deeds, 

ill  engage  in  t,-- ^ „.    .    , 

or  State  claim,  including  teacher's  salary  voucher,  at  a  less  price  than  its  full 
and  true  value  or  at  any  rate  of  discount  thereon,  or  be  interested  in  any 
speculation  on  any  such  claim,  he  shall  be  guilty  of  a  misdemeanor  punishable 
by  a  fine  not  to  exceed  five  hundred  dollars  ($500  00).  imprisonment  for  not 
more  than  six  months,  or  both  ( 1868-9.  c.  260;  Code.  s.  1009;  Rev.,  s.  3575;  C. 
S.,  s.  4389;  1923,  c.  136,  s.  208;  1969,  c.  1224,  s.  6.) 

§  14-236.  Acting  as  agent  for  those  furnishing  supplies  for 
schools  and  other  State  institutions. 

If  any  member  of  any  board  of  directors,  board  of  managers,  board  of  trustees 
of  any  of  the  educational,  charitable,  eleemosynary  or  penal  institutions  of  the 
State,  or  any  member  of  any  board  of  education,  or  any  county  or  district 
superintendent  or  examiner  of  teachers,  or  any  trustee  of  any  school  or  other 
institution  supported  in  whole  or  in  part  from  any  of  the  public  funds  of  the 
State,  or  any  officer,  agent,  manager,  teacher  or  employee  of  such  boards,  shall 
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have  any  pecuniary  interest,  either  directly  or  indirectly,  proximately  or 
remotely  in  supplying  any  goods,  wares  or  merchandise  of  any  nature  or  kind 
whatsoever  for  any  of  said  institutions  or  schools;  or  if  any  of  such  officers, 
agents,  managers,  teachers  or  employees  of  such  institution  or  school  or  State 
or  county  officer  shall  act  as  agent  for  any  manufacturer,  merchant,  dealer, 
publisher  or  author  for  any  article  of  merchandise  to  be  used  by  any  of  said 
institutions  or  schools;  or  shall  receive,  directly  or  indirectly,  any  gift, 
emolument,  reward  or  promise  of  reward  for  his  influence  in  recommending  or 
procuring  the  use  of  any  manufactured  article,  goods,  wares  or  merchandise  of 
any  nature  or  kind  whatsoever  by  any  of  such  institutions  or  schools,  he  shall 
be  forthwith  removed  from  his  position  in  the  public  service,  and  shall  upon 
conviction  be  deemed  guilty  of  a  misdemeanor  and  fined  not  less  than  fiftv 
dollars  ($50,001  nor  more  than  five  hundred  dollars  ($500. OOi  and  be 
imprisoned,  in  the  discretion  of  the  court. 

This  section  shall  not  apply  to  members  of  any  board  of  education  which  is 
subject  to  and  complies  with  the  provisions  of  G  S,  14-234idli.  (1897.  c  543; 
1899,  c.  732.  s.  73;  Rev,,  s  3833;  C   S..  s.  4390;  1981.  c.  103.  s.  3,1 

§  14-237.  Buying  school  supplies  from  interested  officer. 

If  any  county  board  of  education  or  school  committee  shall  buy  school 
supplies  in  which  any  member  has  a  pecuniary  interest,  the  members  of  such 
board  shall  be  removed  from  their  positions  in  the  public  service  and  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 

This  section  shall  not  apply  to  members  of  any  board  of  education  which  is 
subject  to  and  complies  with  the  provisions  of  G,S.  14-234(dl).  ( 1901,  c.  4,  s.  69; 
Rev.,  s.  3835;  C,  S,.  s,  4391;  1981.  c,  103.  s,  4.1 

I  14-238.  Soliciting  during  school  hours  without  permission 
of  school  head. 

No  person,  agent,  representative  or  salesman  shall  solicit  or  attempt  to  sell 
or  explain  any  article  of  property  or  proposition  to  any  teacher  or  pupil  of  any 
public  school  on  the  school  grounds  or  during  the  school  day  without  having 
first  secured  the  written  permission  and  consent  of  the  superintendent,  prin- 
cipal or  person  actually  in  charge  of  the  school  and  responsible  for  it 

Any  person  violating  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor punishable  by  a  fine  not  to  exceed  five  hundred  dollars  ($500,00). 
imprisonment  for  not  more  than  six  months,  or  both  (1933,  c  220;  1969.  c, 
1224,  s,  8,1 

§  14-244.     Failing  to  file  report  of  fines  or  penalties. 

If  any  officer  who  is  by  law  required  to  file  any  report  or  statement  of  fines 
or  penalties  with  the  county  board  of  education  shall  fail  so  to  do  at  or  before 
the  time  fixed  by  law  for  the  filing  of  such  report,  he  shall  be  guilty  of  a 
misdemeanor  (1901.  c  4.  s.  62;  Rev  ,  s  3579;  C  S,  s  4398.1 

§  14-269.2.  Weapons  on  campus  or  other  educational  prop- 
erty. 

It  shall  be  unlawful  for  any  person  to  possess,  or  carry,  whether  openly  or 
concealed,  any  gun,  rifie,  pistol,  dynamite  cartridge,  bomb,  grenade,  mine, 
powerful  explosive  as  defined  in  G,S  14-284  1,  bowie  knife,  dirk,  dagger, 
slungshot,  leaded  cane,  switch-blade  knife,  blackjack,  metallic  knuckles  or  any 
other  weapon  of  like  kind,  not  used  solely  for  instructional  or  school  sanctioned 
ceremonial  purposes,  in  any  public  or  private  school  building  or  bus.  on  any 
public  or  private  school  campus,  grounds,  recreation  area,  athletic  field,  or 
other  property  owned,  used  or  operated  by  any  board  of  education,  school, 
college,  or  university  board  of  trustees  or  directors  for  the  administration  of 
any  public  or  private  educational  institution  For  the  purpose  of  this  section  a 
self-opening  or  switch-blade  knife  is  defined  as  a  knife  containing  a  blade  or 
blades  which  open  automatically  by  the  release  of  a  spring  or  a  similar 
contrivance,  and  the  above  phrase  "weapon  of  like  kind"  includes  razors  and 
razor  blades  lexcept  solely  for  personal  shaving)  and  any  sharp  pointed  or 
edged  instrument  except  unaltered  nail  files  and  clips  and  tools  used  solely  for 
1  of  food,  instruction  and  maintenance.  This  section  shall  not  apply 


to  the  following  persons:  Officers  and  enlisted  personnel  of  the  armed  forces  of 
the  United  States  when  in  discharge  of  their  official  duties  as  such  and  acting 
under  orders  requiring  them  to  carry  arms  or  weapons,  civil  officers  of  the 
United  States  while  in  the  discharge  of  their  official  duties,  officers  and  soldiers 
of  the  militia  and  the  national  guard  when  called  into  actual  service,  officers 
of  the  State,  or  of  any  county,  city,  or  town,  charged  with  the  execution  of  the 
laws  of  the  Stale,  when  acting  in  the  discharge  of  their  official  duties,  any 
pupils  who  are  members  of  the  Reserve  Officer  Training  Corps  and  who  are 
required  to  carry  arms  or  weapons  in  the  discharge  of  their  official  class  duties, 
and  any  private  police  employed  by  the  administration  or  board  of  trustees  of 
any  public  or  private  institution  of  higher  education  when  acting  in  the  dis- 
charge of  their  duties. 

Any  person  violating  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  shall  be  punished  in  the  discretion  of  the  court  by 
fine  or  imprisonment  or  by  both  such  fine  and  imprisonment,  not  to  exceed  five 
hundred  dollars  ($500.00)  fine  or  six  months  imprisonment  il971.  c  241.  ss 
1,  2;  c,  1224) 

§  14-269.3.  Carrying  weapons  into  assemblies  and  estab- 
lishments where  alcoholic  beverages  are  sold 
and  consumed. 

lal  It  shall  be  unlawful  for  any  person  to  carry  any  gun.  rifie.  or  pistol  into 
any  assembly  where  a  fee  has  been  charged  for  admission  thereto,  or  into  any 
establishment  in  which  alcoholic  beverages  are  sold  and  consumed  Any  person 
violating  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  punished  in  the  discretion  of  the  court  by  fine  or 


■  by  both 

I  This  section  shall  not  apply  to  the  following: 
( 1 1  A  person  exempted  from  the  provisions  of  G,S,  14-269; 
(21  The  owner  or  lessee  of  the  premises  or  business  establishment; 

(3)  A  person  participating  in  the  event,  if  he  is  carrying  a  gun.  rifie.  or 

pistol  with  the  permission  of  the  owner,  lessee,  or  person  or  organiza- 
tion sponsoring  the  event;  and 

(4)  A  person  registered  or  hired  as  a  security  guard  by  the  owner.  les.see. 
or  person  or  organization  sponsoring  the  event,  (1977.  c,  1016.  s,  1; 


tl2. 


747. 


§  14-288.4.  Disorderly  conduct. 

(al  Disorderly  conduct  is  a  public  disturbance  intentionally  caused  by  any 

( 1 1  Engages  in  fighting  or  other  violent  conduct  or  in  conduct  creating  the 

threat  of  imminent  fighting  or  other  violence;  or 
(21  Makes  or  uses  any  utterance,  gesture,  display  or  abusive  language 

which  is  intended  and  plainly  likely  to  provoke  violent  retaliation  and 

thereby  cause  a  breach  of  the  peace;  or 

(3)  Takes  possession  of.  exercises  control  over,  or  seizes  any  building  or 

facility  of  any  public  or  private  educational  institution  without  the 
specific  authority  of  the  chief  administrative  officer  of  the  institution, 
or  his  authorized  representative;  or 

(4)  Refuses  to  vacate  any  building  or  facility  of  any  public  or  private 

educational  institution  in  obedience  to: 

a.  An  order  of  the  chief  administrative  officer  of  the  institution,  or  his 

authorized  representative;  or 

b.  An  order  given  by  any  fireman  or  public  health  officer  acting 

within  the  scope  of  his  authority;  or 

c.  If  a  state  of  emergency  is  occurring  or  is  imn~inent  within  the 

institution,  an  order  given  by  any  law-enforcement  officer  acting 
within  the  scope  of  his  authority;  or 

(5)  Shall,  after  being  forbidden  to  do  so  by  the  chief  administrative  officer, 

or  his  authorized  representative,  of  any  public  or  private  educational 
institution: 

a.  Engage  in  any  sitting,  kneeling,  lying  down,  or  inclining  so  as  to 

obstruct  the  ingress  or  egress  of  any  person  entitled  to  the  use  of 
any  building  or  facility  of  the  institution  in  its  normal  and 
intended  use;  or 

b.  Congregate,  assemble,  form  groups  or  formations  (whether  orga- 

nized or  not),  block,  or  in  any  manner  otherwise  interfere  with  the 
operation  or  functioning  of  any  building  or  facility  of  the  institu- 
tion so  as  to  interfere  with  the  customary  or  normal  use  of  the 
building  or  facility; 


tional  institution  or  on  the  grounds  adjacent  thereto. 
(7)  Disrupts,  disturbs,  or  interferes  with  a  religious  service  or  assembly  or 
engages  in  conduct  which  disturbs  the  peace  or  order  at  any  religious 
service  or  assembly. 
As  used  in  this  section  the  term  "building  or  facility"  includes  the  surrounding 
grounds  and  premises  of  any  building  or  facility  used  in  connection  with  the 
operation  or  functioning  of  such  building  or  facility. 
(1969,  c.  869.  s,  1;  1971.  c,  668,  s,  1 


1973.  c,  1347;  1975, 


§  14-288.18.  Injunction  to  cope  with  emergencies  at  public 
and  private  educational  institutions. 

lai  The  chief  administrative  officer,  or  his  authorized  representative,  of  any 
public  or  private  educational  institution  may  apply  to  any  superior  court  judge 
for  injunctive  relief  if  a  state  of  emergency  exists  or  is  imminent  within  his 
institution  For  the  purposes  of  this  section,  the  superintendent  of  any  city  or 
county  administrative  school  unit  shall  be  deemed  the  chief  administrative 
officer  of  any  public  elementary  or  secondary  school  within  his  unit. 

(bi  Upon  a  finding  by  a  superior  court  judge,  to  whom  application  has  been 
made  under  the  provisions  of  this  section,  that  a  state  of  emergency  exists  or 
is  imminent  within  a  public  or  private  educational  institution  by  reason  of  not, 
disorderly  conduct  by  three  or  more  persons,  or  the  imminent  threat  of  not,  the 
judge  may  issue  an  injunction  containing  provisions  appropriate  to  cope  with 
the  emergency  then  occurring  or  threatening-  The  injunction  may  be  addressed 
to  named  persons  or  named  or  described  groups  of  persons  as  to  whom  there  is 
satisfactory  cause  for  believing  that  they  are  contributing  to  the  existing  or 
imminent  state  of  emergency,  and  ordering  such  persons  or  groups  of  persons 
to  take  or  refrain  or  desist  from  taking  such  various  actions  as  the  judge  finds 
it  appropriate  to  include  in  his  order.  (1969.  c.  869,  s.  1.) 


§  14-309.5.  Bingo  and  raffles. 

It  is  lawful  for  an  exempt  organization  to  conduct  raffles  and  bingo  games  in 
accordance  with  the  provisions  of  this  Part  Any  licensed  exempt  organization 
who  conducts  a  raffle  or  bingo  game  in  violation  of  any  provision  of  this  Part 
shall  be  guilty  of  a  misdemeanor  under  G  S.  14-292  and  shall  be  punished  in 
accordance  with  G.S.  14-3,  Upon  conviction  such  person  shall  not  conduct  a 
raffle  or  bingo  game  for  a  period  of  one  year  It  is  lawful  to  participate  in  a  raffle 
or  bingo  game  conducted  pursuant  to  this  Part,  It  shall  be  a  Class  H  felony  for 
3  operate  a  raffle  or  bingo  game  without  a  license;  (ii)  to  operate 

*  i  revoked  or  suspended;  (iii)  to  williully 

isapply  any  moneys  received  in  connection  with  any  bingo  game 
■     ithori 


ny  person:  ( i )  to  operate  a  rail 
,  raffle  or  bingo  game  while  1 


•  raffle; 


de  consulting  9 

,. ^  State  law  to  ai' 

conducted  in  accordance  with  this  Part.  (1983, 
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14-309.6.  Definitions. 

For  purposes  of  this  Part,  the  term: 

(1)  "Exempt   organization"   means   an   organization    that   has   been   in 

continuous  existence  in  the  county  of  operation  of  the  raffle  or  bingo 
game  for  at  least  one  year  and  that  is  exempt  from  taxation  under 
section  50Hc)i3i.501(cH4).50Hc)(8),  501(0(101,501101 191, or  50Ud)  of 
the  Internal  Revenue  Code  and  is  exempt  under  similar  provisions  of 
the  General  Statutes  as  a  bona  fide  nonprofit  charitable,  civic,  reli- 
gious, fraternal,  patriotic  or  veterans'  organization  or  as  a  nonprofit 
volunteer  fire  department,  or  as  a  nonprofit  volunteer  rescue  squad  or 
a  bona  fide  homeowners'  or  property  owners'  association.  (If  the  orga- 
nization has  local  branches  or  chapters,  the  term  "exempt  organiza- 
tion" means  the  local  branch  or  chapter  operating  the  raffie  or  bingo 

(2)  "Bingo  game"  means  a  specific  game  of  chance  played  with  individual 

cards  having  numbered  squares  ranging  from  one  to  75,  in  which 
prizes  are  awarded  on  the  basis  of  designated  numbers  on  such  cards 
conforming  to  a  predetermined  pattern  of  numbers  (but  shall  not 
include  "instant  bingo"  which  is  a  game  of  chance  played  by  the  selec- 
tion of  one  or  more  prepackaged  cards,  with  winners  determined  by 
the  appearance  of  a  preselected  designation  on  the  card); 

(3)  "Raffie"  means  a  lottery  in  which  the  prize  is  won  by  random  drawing 

of  the  name  or  number  of  one  or  more  persons  purchasing  chances,  and 
which  IS  held  in  accordance  with  the  provisions  of  G,S.  14-309.8  and 
G.S.  14-309.9; 

(4)  "Local  law-enforcement  agency"  means  for  any  raffle  or  bingo  game 

conducted  outside  the  corporate  limits  of  a  municipality  or  inside  the 
corporate  limits  of  a  municipality  having  no  municipal  police  force: 

a.  The  county  police  force;  or 

b.  The  county  sheriffs  office  m  a  county  with  no  county  police  force; 

(5)  "Local  law-enforcement  agency"  means  the  municipal  police  for  any 

rafile  or  bingo  game  conducted  within  the  corporate  limits  of  a  munic- 
ipality having  a  police  force; 

(6)  "Beach  bingo  games"  means  bingo  games  which  have  prizes  of  ten 

dollars  ($10.00)  or  lessor  merchandise  that  is  not  redeemable  for  cash 
and  that  has  a  value  often  dollars  ($10,001  or  less;  and 

(7)  "Licensed  exempt  organization"  means  an  exempt  organization  which 
possesses  i 


t  orga 
ently 


§  14-309.14.  Beach  bingo. 


ngo 
nbers  of  the  exempt  organization,  their  spouses,  and  their  children.  G.S. 
18B-308  shall  apply  to  such  games.  11983,  c.  896,  s.  3.) 

§  14-318.2.  Child  abuse  a  general  misdemeanor. 

(a)  Any  parent  of  a  child  less  than  16  years  of  age.  or  any  other  person 
providing  care  to  or  supervision  of  such  child,  who  inflicts  physical  injury,  or 
who  allows  physical  injury  to  be  inflicted,  or  who  creates  or  allows  to  be  created 
a  substantial  risk  of  physical  injury,  upon  or  to  such  child  by  other  than 
accidental  means  is  guilty  of  the  misdemeanor  of  child  abuse. 

(bl  The  misdemeanor  of  child  abuse  is  an  offense  additional  to  other  civil  and 
criminal  provisions  and  is  not  intended  to  repeal  or  preclude  any  other 
sanctions  or  remedies,  and  is  punishable  as  provided  in  G.S.  I4-3iai.  (1965,  c. 
472,  s.  1;  1971,  c.  710,  s.  6.) 

S  14-318.4.  Child  abuse  a  felony. 

(a)  Any  parent  of  a  child  less  than  16  years  of  age,  or  any  other  person 
providing  care  to  or  super^-ision  of  the  child  who  intentionally  inflicts  any 
serious  physical  injury  which  results  in: 
(II  Permanent  disfigurement,  or 
(21  Bone  fracture,  or 

(31  Substantial  impairment  of  physical  health,  or 

(41  Substantial    impairment    of  the    function    of  any    organ,    limb,    or 
appendage  of  such  child, 
is  guilty  of  child  abuse  and  shall  be  punished  as  a  Class  I  felon. 

(all  Any  parent  of  a  child  less  than  16  years  of  age,  or  any  other  person 
providing  care  to  or  supervision  of  the  child,  who  commits,  permits,  or  encour- 
ages any  act  of  prostitution  with  or  by  the  juvenile  is  guilty  of  child  abuse  and 
shall  be  punished  as  a  Class  1  felon. 

(a2l  Any  parent  or  legal  guardian  of  a  child  less  than  16  years  of  age  who 
commits  or  allows  the  commission  of  any  sexual  act  upon  a  juvenile  is  guilty 
of  a  Class  I  felony. 

(bl  The  felony  of  child  abuse  is  an  offense  additional  to  other  civil  and 
criminal  provisions  and  is  not  intended  to  repeal  or  preclude  any  other 


1979.  :nd  Sess. 


I.M6.  s,  18;  \^%X  c,  6.'i.1 


§  14-373.  Bribery  of  players,  managers,  coaches,  referees, 
umpires  or  officials. 

If  any  person  shall  bribe  or  offer  to  bribe  or  shall  aid,  advise,  or  abet  in  any 
way  another  in  such  bribe  or  offer  to  bribe,  any  player  or  participant  in  any 
athletic  contest  with  intent  to  influence  his  play,  action,  or  conduct  and  for  the 
purpose  of  inducing  the  player  or  participant  to  lose  or  try  to  lose  or  cause  to 
be  lost  any  athletic  contest  or  to  limit  or  try  to  limit  the  margin  of  victory  or 
defeat  in  such  contest;  or  if  any  person  shall  bribe  or  offer  to  bribe  or  shall  aid, 
advise,  or  abet  in  any  way  another  in  such  bribe  or  offer  to  bribe,  any  referee, 
umpire,  manager,  coach,  or  any  other  official  or  an  athletic  club  or  team, 
league,  association,  institution  or  conference,  by  whatever  name  called  con- 
nected with  said  athletic  contest  with  intent  to  influence  his  decision  or  bias 
his  opinion  or  judgment  for  the  purpose  of  losing  or  trying  to  lose  or  causing 
to  be  lost  said  athletic  contest  or  of  limiting  or  trying  to  limit  the  margin  of 


victory  or  defeat  in  such  contest,  such  person  shall  be  punished  as  a  Class  H 
felon.  (1921,  c.  23,  s.  1;  C,  S.,  s.  4499(al;  1951,  c.  364.  s,  1,  1961,  c.  1054,  s.  1; 
1979,  c.  760,  s.  5.1 

§  14-374.  Acceptance    of    bribes    by    players,    managers, 
coaches,  referees,  umpires  or  officials. 

If  any  player  or  participant  in  any  athletic  contest  shall  accept,  or  agree  to 
accept,  a  bribe  given  for  the  purpose  of  inducing  the  player  or  participant  to 
lose  or  try  to  lose  or  cause  to  be  lost  or  limit  or  try  to  limit  the  margin  of  victory 
or  defeat  in  such  contest,  or  if  any  referee,  umpire,  manager,  coach,  or  any 
other  official  of  an  athletic  club,  team,  league,  association,  institution,  or  con- 
ference connected  with  an  athletic  contest  shall  accept  or  agree  to  accept  a 
bribe  given  with  the  intent  to  influence  his  decision  or  bias  his  opinion  or 


§  14-375.  Completion    of    offenses    set    out    in    §§  14-373 
and  14-374. 

To  complete  the  offenses  mentioned  in  G.S.  14-373  and  14-374,  it  shall  not 
be  necessary  that  the  player,  manager,  coach,  referee,  umpire,  or  official  shall, 
at  the  time,  have  been  actually  employed,  selected,  or  appointed  to  perform  his 
respective  duties,  it  shall  be  sufficient  if  the  bribe  be  offered,  accepted,  or 
agreed  to  with  the  view  of  probable  employment,  selection,  or  appointment  of 
the  person  to  whom  the  bribe  is  offered  or  by  whom  it  is  accepted  It  shall  not 
be  necessary  that  such  player,  referee,  umpire,  manager,  coach,  or  other  official 
actually  play  or  participate  in  any  athletic  contest,  concerning  which  said  bribe 
is  offered  or  accepted;  it  shall  be  sufficient  if  the  bribe  be  given,  offered,  or 
accepted  in  view  of  his  or  their  possibly  participating  therein.  (1921,  c.  23.  s. 
-    -   -  "        ----        ~~         -   1961,  c.  1054,  s,  3.1 


3;C- 


1951,  c  364, 


§  14-376.  Bribe  defined. 

By  a  "bribe,"  as  used  in  this  article,  is  meant  any  gift,  emolument,  money  or 
thing  of  value,  testimonial,  privilege,  appointment  or  personal  advantage,  or 
in  the  promise  of  either,  bestowed  or  promised  for  the  purpose  of  influencing, 
directly  or  indirectly,  any  player,  referee,  manager,  coach,  umpire,  club  or 
league  official,  to  see  which  game  an  admission  fee  may  be  charge(],  or  in  which 
athletic  contest  any  player,  manager,  coach,  umpire,  referee,  or  other  official 
is  paid  any  compensation  for  his  services.  Said  bribe  as  defined  in  this  article 
need  not  be  direct;  it  may  be  such  as  is  hidden  under  the  semblance  of  a  sale, 

1  (if  the  partii 
1961,  c.  1054,  s.  4.1 


4499(dl; 


§  14-377.  Intentional  losing  of  athletic  contest  or  limiting 
margin  of  victory  or  defeat. 

!r  or  participant  shall  commit 
in  playing  of  an  athletic  contest, 
or  to  cause  to  be  lost  or  to  limit  or  try  to  limit  the  margin  of  victory  or  defeat 
in  such  contest  for  the  purpose  of  material  gain  to  himself,  or  if  any  referees, 
umpire,  manager,  coach,  or  other  official  of  an  athletic  club,  team,  league, 
association,  institution  or  conference  connected  with  an  athletic  contest  shall 
commit  any  willful  act  of  omission  or  commission  connected  with  his  official 
duties  with  intent  to  try  to  lose  or  to  cause  to  be  lost  or  to  limit  or  try  to  limit 
the  margin  of  victory  or  defeat  in  such  contest  for  the  purpose  of  material  gain 
to  himself,  such  person  shall  be  punished  as  a  Class  H  felon,  (1921,  c.  23,  s  5; 
C.  S.,  s.  4499(el;  1951,  c,  364,  s.  5;  1961,  c.  1054,  s,  5;  1979,  c.  760,  s.  5,1 

§  14-398.  Theft    or    destruction    of    property    of    public 
libraries,  museums,  etc. 

Any  person  who  shall  steal  or  unlawfully  take  or  detain,  or  willfully  or 
maliciously  or  wantonly  write  upon,  cut,  tear,  deface,  disfigure,  soil,  obliterate, 
break  or  destroy,  or  who  shall  sell  or  buy  or  receive,  knowing  the  same  to  have 
been  stolen,  any  book,  document,  newspaper,  periodical,  map,  chart,  picture, 
portrait,  engraving,  statue,  coin,  medal,  apparauts,  specimen,  or  other  work 
of  literature  or  object  of  art  or  curiosity  deposited  in  a  public  library,  gallery, 
museum,  collection,  fair  or  exhibition,  or  in  any  department  or  office  of  State 
or  local  government,  or  in  a  library,  gallery,  museum,  collection,  or  exhibition, 
belonging  to  any  incorporated  college  or  university,  or  any  incorporated  insti- 
tution devoted  to  educational,  scientific,  literary,  artistic,  historical  or 
charitable  purposes,  shall,  if  the  value  of  the  property  stolen,  detained,  sold, 
bought  or  received  knowing  same  to  have  been  stolen,  or  if  the  damage  done 
by  writing  upon,  cutting,  tearing,  defacing,  disfiguring,  soiling,  obliterating, 
breaking  or  destroying  any  such  property,  shall  not  exceed  fifty  dollars 
($50,001.  be  guilty  of  a  misdemeanor  and  upon  conviction  shall  be  fined  or 
imprisoned  m  the  discretion  of  the  court  If  the  value  of  the  property  stolen, 
detained,  sold  or  received  knowing  same  to  have  been  stolen,  or  the  amount  of 
damage  done  in  any  of  the  ways  or  manners  hereinabove  set  out,  shall  exceed 
the  sum  of  fifty  dollars  ($50,001.  the  person  committing  same  shall  be  punished 
as  a  Class  H  felon.  (1935.  c.  300;  1943,  c.  543;  1979,  c.  760,  s  5  1 

§  14-401.1.  Misdemeanor  to  tamper  with  examination  ques- 
tions. 

Any  person  who  purloins,  steals,  buys,  receives,  or  sells,  gives  or  offers  to 
buy,  give,  or  sell  any  examination  questions  or  copies  thereof  of  any  examina- 
tion provided  and  prepared  by  law  before  the  date  of  the  examination  for  which 


they  shall  have  been  prepared,  shall  be  guilty  of  a  misdemear 
a  fine  not  to  exceed  five  hundred  dollars  l$500.00),  imprisonn 
than  six  months,  or  both.  ( 1917,  c.  146,  s.  10;  C.  S..  s,  5658;  U 
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§  14-454.  Accessing  computers. 

la)  A  person  is  guilty  of  a  Class  H  felony  if  he  willfully,  directly  or  indirectly, 
accesses  or  causes  to  be  accessed  any  computer,  computer  system,  computer 
netw  rk,  or  any  part  thereof,  for  the  purpose  of: 

( ■  I  Devising  or  executing  any  scheme  or  artifice  to  defraud,  unless  the 
object   of  the   scheme  or  artifice   is  to  obtain  educational   testing 
material,  a  false  educational  testing  score,  or  a  false  academic  or 
vocational  grade,  or 
(2)  Obtaining    property    or    services    other    than    educational    testing 
material,  a  false  educational  testing  score,  or  a  false  academic  or 
vocational  grade  for  himself  or  another,  by  means  of  false  or  fraud- 
ulent pretenses,  representations  or  promises, 
(bl  Any    person    who    willfully    and    without    authorization,    directly    or 
indirectly,  accesses  or  causes  to  be  accessed  any  computer,  computer  system, 
computer  network,  or  any  part  thereof,  for  any  purpose  other  than  those  set 
forth  in  subsection  (a)  above,  is  guilty  of  a  misdemeanor,  il979,  c.  831,  s   T 
1979,  2ndSess.,  c.  1316,  s.  19.1 

S  116-212.  Campus  of  state-supported  institution  of 
higher  education  subject  to  curfew. 

The  chancellor  or  president  of  any  state-supported  institution  of 
higher  learning  may  designate  periods  of  time  during  which  the 
campuses  of  such  institutions  and  designated  buildings  and  facilities 
connected  therewith  are  off-limits  and  subject  to  a  curfew  as  to  all 
persons  who  are  not  faculty  members,  staff  personnel,  currently 
enrolled  students  of  that  institution,  local  law-enforcement  officers, 
members  of  the  national  guard  on  active  duty,  members  of  the 
General  Assembly,  the  Governor  of  North  Carolina  and  or  his  desig- 
nated agents,  persons  authorized  by  the  chief  administrative  officer 
of  the  institution  or  his  designated  agent,  and  any  person  who 
satisfactorily  identifies  himself  as  a  reporter  for  any  newspaper, 
magazine,  radio  or  television  station.  Any  person  not  herein  autho- 
rized who  comes  onto  or  remains  on  said  campus  in  violation  of  this 
section  shall  be  punished  as  set  out  in  G.S.  116-213.  11969,  c.  860.  s. 


S  116-213.  Violation  of  curfew  a  misdemeanor;  pun- 
ishment. 

Anv  person  who  during  such  period  of  curfew  utilizes 
sound-amplifying  equipment  of  any  kind  or  nature  upon  the  prem- 
ises subject  to  such  curfew  in  an  educational,  administrative  build- 
ing, or  in  any  facility  owned  or  controlled  by  the  State  or  a  State 
institution  of  higher  learning,  or  upon  the  campus  or  grounds  of  any 
such  institution,  without  the  permission  of  the  administrative  head 
of  the  institution  or  his  designated  agent,  shall  be  guilty  of  a  misde- 
meanor and  punished  as  hereinafter  set  forth  For  the  purposes  of 
this  section  tne  term  "sound-amplifying  equipment"  shall  mean  any 
device,  machine,  or  mechanical  contrivance  which  is  capable  of 
amplifying  .sound  and  capable  of  delivering  an  electrical  input  of  one 
or  more  watts  to  the  loudspeaker,  but  this  section  shall  not  include 
radios  and  televisions. 

ibi  Any  person  convicted  of  violating  anv  provision  of  G.S. 
116-212  or  116-213,  or  who  shall  enter  a  plea  of  guilty  to  such 
violation  or  a  plea  of  nolo  contendere,  shall  be  fined  not  exceeding 
five  hundred  dollars  i$500.00i  or  imprisoned  not  exceeding  six 
months,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the 


Index  of  North  Carolina  Criminal  Statutes 
of  Direct  Interest  to  Education  Personnel 


2,3.1 


Arson 

Demonstrations  and 

G.S.  14-60 

disorderly  conduct 

Assault 

G.S.  14-132 
G.S.  14-132.2 

G.S.   14-33 

See  aKso  Hazing 

G.S.  14-288.4 

See  also  Curfew;  Injunction 

Athletic  contests 

Examination  questions 

G.S.  14-373 

G.S.  14-401.1 

G.S.  14-374 
G.S.  14-375 

Forgery 

G.S.  14-376 
G.S.  14-377 

G.S.  14-122.1 

Bingo  and  raffles 

G.S.  14-309.5 

Fraud 

G.S.  14-118.2 

G.S.  14-309.6 
G.S.  14-009.14 

Hazing 

G.S.  14-35 

Bribery 

G.S.  14-36 

G.S.  14-373 
G.S.  14-374 

Injunctions 

G.S.  14-375 

G.S.  14-226.1 

G.S.  14-376 

G.S.  14-288.18 

Bus 

Misconduct  in  Public  Ol 

G.S.   14-132.2 

G.S.  14-232 

G.S.  14-234 

Child  abuse 

G.S.  14-235 

G.S.  14-318.2 
G.S.   14-318.4 

G.S.  14-236 
G.S.  14-237 
G.S.  14-238 

Computer  crime 

G.S.  14-244 

G.S.  14-454 

Trespass 

Curfew 

See  Demonstrations  and 
Disorderly  Conduct 

G.S.  116-212 
G.S.  116-213 

Weapons 

Damage  or  destruction 

G.S.  14-269.2 

of  property 

G.S.  14-132 

G.S.  14-132.2 

G.S.  14-398 

See  also  Arson 
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Appendix  C 


Fire  Alarms 

G.S.   14-286 


Partial  Listing  of  Other  Criminal  Statutes  with 
Potential  Significance  to  Education  Personnel 


Alcohol 

G.S.  18B-1006(a) 

See  also  Intoxication 

Assault 

G.S.  14-33(b)(3) 

See  also  Hazing 

Attendance 

G.S.  115C-378 

G.S.  115C-379 
G.S.  115C-380 

Bingo  and  Raffles 

G.S.  14-309.7 

G.S.  14-309.8 

G.S.  14-309.9 

G.S.  14-309.10 

G.S.  14-309.11 

G.S.  14-309.12 

G.S.  14-309.13 

Bomb  Threats 

G.S.  14-69.1 


Child  Abuse 

G.S.  115C-400 


Demonstrations 

G.S.   14-132.1 

G.S.  14-288.2 
G.S.  14-288.5 
G.S.   14-288.19 


Drugs 

G.S.  90-05 

G.S.  90-1134 

G.S.  90-113.10 

G.S.  90-113.11 
G.S.  90-113.12 
G.S.  90-113.13 


Provisions  for  permits  on  school  and 
college  campuses 


Assaulting  a  child  under  the  age  of 
twelve 


Children  between  seven  and  sixteen  re- 
quired to  attend  school 
Method  of  enforcement 
Penalty  for  violation 

Licensing  procedure 

Limit 

Bingo  and  raffle  prizes 

Operation  of  raffles  and  bingo 

Accounting  and  use  of  proceeds 

Violation  is  gambling 

Public  sessions 

Making  false  report  concerning 
destructive  device 

Perpetrating  hoax  by  use  of  false  bomb 
or  other  device 


Duty  of  school  personnel  to  report 
suspected  child  abuse  or  neglect 

Demonstrations  or  assemblies  in  public 

buildings 

Riot,  inciting  to  riot,  and  punishment 

Failure  to  disperse 

Governor's  power  to  order  evacuation 

of  public  building 

Violations  and  penalties  under  Con- 
trolled Substances  Act 
Possession  of  hypodermic  syringes  and 
needles  regulated 

Inhaling  fumes  for  purposes  of  causing 
intoxication 

Possession  of  intoxicating  inhalant 
Sale  of  intoxicating  inhalant 
Violation  of  Toxic  Vapors  Act  a 
misdemeanor 


Giving  false  fire  alarms;  molesting  fire 
alarm,  fire-detection  or  fire  ex- 
tinguishing system 

Intoxicated  and  disruptive  in  public 

Defense  of  alcoholism 

No  prosecution  for  public  intoxication 

Abduction  of  children 
Conspiring  to  abduct  children 


Intoxication 

G.S.  14-444 
G.S.  14-445 
G.S.  14-447 

Kidnapping 

G.S.  14-41 
G.S.   14-42 

Misconduct  in  Public  Office 

G.S.  14-90  Embezzlement  of  property  received  by 

virme  of  office  or  employment 

G.S.  14-91  Embezzlement  of  State  property  by 

public  officers  and  employees 

G.S.  14-92  Embezzlement  of  funds  by  public  of- 

ficers and  trustees 

G.S.  14-217  Bribery  of  officials 

Case  law  under  G.S.  Ch.  14.  Art.  31  makes  a  distinction 
between  a  public  office  and  mere  employment.  The  duties  of 
an  incumbent  of  a  public  office  must  involve  the  exercise  of  some 
portion  of  the  sovereign  power  [State  v.  Hord,  264  N.C.  149,  141 
S.E.2d  241  (1965].  To  the  extent  that  school  public  officers  meet 
this  test,  the  general  provisions  of  Article  31  apply. 

G.S.  14-228 
G.S.  14-229 


G.S.  14-230 
G.S.  14-234 


G.S.  14-250 
G.S.  14-251 


Pornography 

G.S.  14-190.1 
G.S.  14-190.3 


G.S.  14-190.10 
G.S.  14-190.11 

Secret  Societies 
G.S.  14-12.3 
G.S.  14-12.5 

G.S.  14-12.8 

G.S.  14-12.11 


Buying  and  selling  offices 

Acting  as  officer  before  qualifying  as 

such 

Willfully  failing  to  discharge  duties 

Director  of  public  trust  contracting  for 

his  own  benefit;  participation  in 

business  transaction  involving  public 

funds 

Obtaining  repairs  and  supplies  for 

private  vehicle  at  state  expense 

Publicly  owned  vehicle  to  be  marked 

Violation  of  14-247  through  14-250 

made  misdemeanor 


Obscene  literature  and  exhibitions 
Exhibition  of  obscene  pictures  and 
posting  of  advertisements 
Dissemination  to  minors  under  the  age 
of  16  years  (does  not  apply  to  teachers, 
nurses,  and  librarians,  among  others, 
in  the  discharge  of  official  duties) 
Dissemination  to  minors  under  the  age 
of  13  years  (does  not  apply  to  teachers, 
nurses,  and  librarians,  among  others, 
in  the  discharge  of  official  duties) 
Disseminating  sexually  oriented 
material  to  minors 
Public  display  of  sexually  oriented 
materials 


Certain  secret  societies  prohibited 
Permitting  meetings  or  demonstrations 
of  prohibited  secret  societies 
Wearing  of  masks,  hoods,  etc.  on 
public  property 
Exemptions  from  provisions 


Juvenile  Justice  (continued  from  page  1) 
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disciplined,  or  (c)  abused,  neglected,  or  dependent 
juveniles.-  It  is  imponant  that  school  officials  have  a  good 
basic  understanding  of  the  Code  and  the  procedures  it  pro- 
vides, for  the  following  reasons:  (1)  The  Code  gives  to 
teachers,  principals,  counselors,  and  other  school  personnel 
some  affirmative  duties  as  well  as  some  protections.  (2) 
Its  provisions  affect  who  should  be  contacted  and  what 
response  can  be  expected  when  it  is  determined  that  a 
child's  behavior  or  needs  cannot  or  should  not  be  han- 
dled solely  within  the  school.  (3)  With  increasing  frequen- 
cy, school  personnel  are  being  called  on  to  provide  infor- 
mation for  or  to  testify  in  juvenile  court  actions.  (4)  Even 
when  school  personnel  are  not  directly  involved  in  a 
juvenile  action,  the  outcome  may  affect  a  child  in  ways 
that  it  is  important  for  people  in  his  or  her  school  to 
understand. 

This  article  will  describe  the  nature  and  availability 
of  proceedings  under  the  North  Carolina  Juvenile  Code 
and  point  out  the  relevance  of  some  Code  provisions  to 
school  personnel.  Although  the  laws  that  apply  to  juveniles 
vary  from  state  to  state,  most  states  follow  the  same  basic 
procedures,  and  certain  difficult  issues  in  juvenile  law  are 
present  in  all  states. 


The  Nature  of  Juvenile  Proceedings 

The  following  true  incident  led  to  ftindamental  changes 
in  the  American  juvenile  justice  system. 

Gerald,  aged  15,  was  on  probation  because  he  had  been 
in  the  company  of  another  boy  who  had  stolen  a  woman's 
wallet.  One  day  a  neighbor  called  the  police  to  complain 
about  obscene  phone  calls.  Gerald  was  taken  into  custody 
at  10:00  a.m.  and  taken  to  a  detention  center.  His  parents 
were  not  home  at  the  time  and  learned  only  later  that  day 
from  a  friend  of  Gerald's  where  he  was.  The  next  day  a 
probation  officer  filed  a  formal  petition  (that  is,  the  writ- 
ten allegations  that  begin  a  court  action)  that  said  that 
Gerald  was  delinquent  and  needed  the  protection  of  the 
court.  But  the  petition  contained  no  facts  about  what  Gerald 
was  charged  with,  and  it  was  not  served  on  his  parents. 
On  the  same  day  a  hearing  was  held  in  the  judge's 


chambers.  No  one  was  sworn  in,  and  the  neighbor  who 
had  made  the  complaint  was  not  there.  The  judge  ques- 
tioned Gerald  about  the  calls,  but  no  record  was  made  of 
the  hearing.  Gerald  was  returned  to  detention,  where  he 
stayed  for  two  more  days.  When  he  was  returned  home, 
his  mother  was  given  a  note  saying  that  another  hearing 
would  be  held  in  three  days.  At  that  hearing  the  neighbor 
still  was  not  present.  A  "referral  report"  was  given  to  the 
judge  but  not  to  Gerald  or  his  parents.  In  making  his  deci- 
sion, the  judge  apparently  took  into  account  the  fact  that 
Gerald  had  been  referred  to  the  court  for  stealing  a  baseball 
glove  and  lying  when  he  was  13,  although  no  charge  was 
ever  filed  in  that  matter.  At  this  second  hearing  the  judge 
committed  Gerald  to  training  school  for  the  balance  of  his 
minority,  which— under  the  law  at  the  time  his  case  was 
heard— was  until  he  reached  age  21. 

In  1967  the  United  States  Supreme  Court  overturned 
that  commitment  in  the  landmark  decision  of  In  Re  Gault,^ 
which  began  a  major  reversal  in  the  conduct  of  juvenile 
court  proceedings.  The  informality  that  had  been  justified 
on  the  basis  of  the  state's  caretaking,  parens  patriae  role 
in  relation  to  children'*  has  given  way  to  procedural  re- 
quirements that  are  designed  to  protect  the  constitutional 
due  process  rights  that  the  Supreme  Court  found  had  been 
denied  to  Gerald.  Although  proceedings  under  North 
Carolina's  Juvenile  Code  (and  other  states'  comparable 
laws)  are  civil,  not  criminal,  a  juvenile  like  Gerald  who 
is  alleged  to  be  delinquent  and  is  threatened  with  being 
sent  to  a  training  school  has  most  of  the  same  rights  as 
an  adult  defendant  who  is  threatened  with  a  prison 
sentence.'  Due  process  protections— assurances  of  basic 


2.  The  Juvenile  Code's  definitions  of  these  categories  appear  in  1 
page  21. 


3.  387  U.S.  1  (1967). 

4.  For  a  description  of  the  historical  development  of  the  juvenile  justice 
system,  see  Thomas,  Juvenile  Justice  in  Transition— A  Nen'  Juvenile  Code 
for  North  Carolina.  16  Wake  Forest  Law  Review  1-11  (February  1980). 
(Reprints  of  this  article,  which  also  describes  in  detail  the  North  Carolina 
Juvenile  Code  as  enacted  in  1979,  are  available  from  the  Institute  of  Govern- 
ment for  $2.50  plus  applicable  sales  tax.) 

5  G.S.  7A-631  assures  the  juvenile  all  rights  afforded  to  adult  offenders 
except  the  rights  to  bail,  self-representation,  and  trial  by  jury.  The  full  array 
of  rights  now  afforded  juveniles  did  not  flow  immediately  from  the  Gault 
decision  but  have  come  about  through  statutory  changes  and  other  court  deci- 
sions. In  1970,  for  instance,  the  North  Carolina  Court  of  Appeals  reversed 
the  commitment  of  an  eight-year-old  child  to  training  school  because  his 
Fifth  Amendment  protection  against  self-incrimination  had  been  violated. 
The  child  was  charged  with  damaging  school  buses,  and  the  only  evidence 
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Ordinarily  a  person's  age  at  the  time  of  the 
alleged  misconduct  will  determine  whether 
he  or  she  is  subject  to  juvenile  proceedings 
or  to  laws  and  procedures  applicable  to 
adults. 


juvenile  court  counselors  have  a  key  role  in  the  cases  of 
children  alleged  to  be  "delinquent"  or  "undisciplined" 
(defined  below  and  on  page  21).  County  social  services 
departments  have  major  responsibilities  in  the  cases  of 
children  alleged  to  be  "abused,"  "neglected,"  or  "depen- 
dent" (defined  on  page  21.)  Before  considering  each  stage 
of  a  juvenile  proceeding,  it  is  important  to  be  clear  about 
which  children  are  covered  by  the  Juvenile  Code. 


fairness  before  a  person  is  deprived  of  life,  liberty,  or 
property— are  also  guaranteed  in  cases  of  juveniles  who 
are  alleged  to  be  undisciplined,  abused,  neglected,  or 
dependent,  but  the  nature  of  the  safeguards  required  in 
those  cases  may  differ.* 

The  formality,  the  apparent  "technicalities,"  and  even 
the  number  of  attorneys  or  other  advocates  involved  in  a 
juvenile  proceeding  strike  some  people  as  excessive  or, 
even  worse,  as  interfering  with  the  achievement  of  an  ap- 
propriate outcome  for  the  child.  Still,  the  present  system 
has  developed  in  response  to  and  as  a  protection  against 
the  denial  of  fundamental  fairness  to  children  and  their 
families.  For  too  long  the  juvenile  system  deprived  children 
and  parents  of  basic  rights  on  the  ground  that  juvenile  court 
actions  were  designed  "not  to  punish,  but  to  save  the  child." 

North  Carolina  has  no  separate  juvenile  court.  Juvenile 
cases  are  heard  in  the  District  Court  Division  of  the  state's 
General  Court  of  Justice  by  the  same  judges  who  hear  other 
civil  or  criminal  cases  in  district  court.''  Juvenile  cases 
differ  from  other  cases,  however,  in  that  the  judge  may 
exclude  the  public  from  the  hearing  unless  the  juvenile 
asks  that  it  be  open.  When  a  young  person  brushes  with 
the  law  or  needs  protection,  the  Juvenile  Code  provides 
for  (1)  the  making  of  a  report  or  complaint,  (2)  investiga- 
tion and  evaluation,  (3)  the  filing  of  a  petition,  (4)  appoint- 
ment of  counsel  or  a  special  representative  for  the  child. 
(5)  adjudication  (the  formal  fact-finding  hearing),  (6) 
disposition,  and  (7)  review.  Throughout  these  stages. 


against  him  was  a  confession  he  made  to  a  school  official  who  interviewed 
him  at  home.  The  parents  were  not  present,  and  the  child  was  not  told  that 
he  had  a  right  not  to  talk  to  the  official.  In  re  Ingram.  8  N.C.  App.  266. 
174  S.E.2d  89  (1970).  The  General  Assembly's  response  to  Ingram  is  reflected 
in  G.S.  7A-595.  which  sets  out  required  procedures  for  interrogating  juveniles 
and  for  admitting  their  statements  as  evidence  in  a  coun  action. 

6.  For  instance,  the  North  Carolina  Supreme  Court  has  held  that  a  child 
who  is  alleged  to  be  undisciplined,  because  he  is  not  threatened  with  being 
sent  to  training  school,  is  not  entitled  to  appointed  counsel.  In  re  Walker. 
282  N.C.  28,  191  S.E.2d  701  (1972). 

7.  Although  cases  that  arise  under  the  Juvenile  Code  are  civil  actions, 
they  are  commonly  referred  to  as  "juvenile  proceedings."  "juvenile  court 
actions."  or  "juvenile  cases."  Practice  varies  among  judicial  districts  as  to 
whether  judges  natate  in  hearing  juvenile  cases  or  whether  one  or  more  judges 
hear  all  or  most  of  them.  State  policy,  expressed  in  G.S.  7A-147(c),  encourages 
(but  does  not  require)  judges  who  hear  juvenile  cases  to  receive  specialized 
training  through  courses  provided  by  the  Administrative  Office  of  the  Courts. 


Age-Dependent  Jurisdiction 

The  formalization  of  the  juvenile  justice  system  has 
not  destroyed  either  the  notion  that  children  should  be 
treated  differently  from  adults  or  the  acceptance  of  a  special 
role  for  the  state  in  protecting  the  welfare  of  children.  Or- 
dinarily, a  person's  age  at  the  time  of  the  alleged  conduct 
or  condition  will  determine  whether  he  or  she  is  subject 
to  juvenile  proceedings  or  to  laws  and  procedures  applicable 
to  adults.  The  age  of  majority  in  North  Carolina  is  18,  and 
no  one  who  has  reached  that  age  is  ever  the  subject  of  a 
juvenile  proceeding.  But  some  persons  under  18  are  treated 
as  if  they  were  legally  adults.  Anyone  who  is  married  or 
a  member  of  the  armed  services  is  not  considered  a  juvenile 
for  purposes  of  the  Juvenile  Code.  A  minor  who  has  been 
emancipated  (that  is,  legally  released  from  parental  con- 
trol) in  a  court  proceeding*  is  also  excluded  from  the  Code's 
coverage. 

Minors  who  are  16  or  17  are  excluded  from  only  some 
parts  of  the  Code's  coverage.  The  Code  defines  a  "delin- 
quent juvenile"  as  a  juvenile  less  than  16  years  of  age  who 
has  committed  a  criminal  offense.  An  "undisciplined 
juvenile"  is  one  less  than  16  years  of  age  who  (1)  is 
unlawfully  absent  from  school;  (2)  is  regularly  disobedient 
to  his  parent,  guardian,  or  custodian  and  beyond  their 
disciplinary  control;  (3)  is  regularly  found  in  places  where 
it  is  unlawful  for  a  juvenile  to  be;  or  (4)  has  run  away  from 
home.  For  criminal  conduct,  a  16-  or  17-year-old,  as  well 
as  a  minor  who  is  married  or  emancipated  or  in  the  armed 
services,  will  be  treated  like  an  adult.'  But  a  16-  or  17-year- 


8.  A  court  action  for  emancipation  under  G.S.  Ch.  7A.  Art.  56  may 
be  initialed  only  by  a  16-  or  17-year-old. 

9.  For  purposes  of  criminal  conduct,  the  Juvenile  Code  has  generally 
been  considered  completely  inapplicable  to  youth  who  are  16  or  17  But  in 
State  V  Fincher.  309  N.C.  1,  305  S.E.2d  685  (1983),  the  State  Supreme  Court 
held  that  a  17-year-old  defendant  was  entitled  to  receive  the  warnings  re- 
quired for  juveniles  under  G.S.  7A-595(a)  before  his  in-custody  interroga- 
tion. That  section  gives  a  juvenile,  in  addition  to  warnings  required  for  adults, 
the  right  to  notice  that  he  has  a  right  to  have  a  parent,  guardian,  or  custo- 
dian present  during  the  questioning.  See  Farb.  Juvenile  Interrogation  Warn- 
ings Required  for  Sixteen-  and  Seventeen-Year-Olds.  Administration  of 
Justice  Memoranda  83/05  (September  1983)  (available  from  the  Institute 
of  Government  for  $1  plus  applicable  sales  tax.) 
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old  may  be  the  subject  of  an  abuse,  neglect,  or  dependen- 
cy proceeding.  In  any  juvenile  proceeding,  the  court's 
jurisdiction  can  continue  until  the  juvenile  becomes  18. 
Thus  a  youth  who  commits  a  criminal  act  just  before  his 
sixteenth  birthday  may  be  subject  to  the  court's  orders  in 
a  juvenile  proceeding  until  he  is  18,  although  for  any  crime 
he  commits  on  or  after  his  sixteenth  birthday  he  will  be 
treated  as  an  adult. 

Fourteen-  and  fifteen-year-olds  do  not  have  an  absolute 
right  to  be  protected  as  juveniles  from  the  consequences 
of  committing  serious  criminal  acts.  Whether  they  are 
treated  as  adults  or  juveniles  is  up  to  the  judge.  If,  in  a 
juvenile  proceeding,  the  judge  finds  probable  cause  (that 
is,  reasonable  grounds)  to  believe  that  a  14-  or  15-year- 
old  committed  a  felony,  he  may  transfer  the  case  to  superior 
court  to  be  treated  like  the  case  of  an  adult.  If  the  juvenile 
is  convicted  of  a  felony  in  superior  court,  he  will  also  be 
treated  as  an  adult  for  any  offense  he  commits  while  under 
that  court's  active  supervision. 

An  undisciplined  16-  or  17-year-old--that  is,  one  who 
runs  away  from  home,  is  beyond  his  parents'  control,  is 
absent  from  school,  or  is  regularly  found  in  places  it  is 
unlawful  for  a  juvenile  to  be— will  be  subject  to  a  juvenile 
proceeding  for  that  conduct  only  if  it  relates  to  the  court's 
continuing  jurisdiction  in  a  case  that  arose  before  he  or 
she  became  16.  For  example,  if  a  16-year-old  is  on  proba- 
tion for  a  criminal  offense  that  he  committed  when  he  was 
15,  running  away  from  home  or  staying  out  of  school  may 
violate  a  condition  of  his  probation.  But  unless  the  juvenile 
is  already  under  the  court's  supervision,  "undisciplined" 
behavior  after  he  becomes  16  simply  is  not  addressed  by 
the  Juvenile  Code.'"  Since  undisciplined  behavior  is  not 
criminal  and  is  of  concern  only  because  of  the  actor's  age 
(no  comparable  laws  apply  to  adults),  16-  and  17-year-olds 
who  reject  authority  are  in  a  legal  limbo." 

A  child  younger  than  six  may  not  be  considered  as 
either  delinquent  or  undisciplined  under  the  Juvenile  Code. 

Obviously,  there  is  no  minimum  age  at  which  a 
juvenile  may  be  abused  or  neglected  or  become  depen- 
dent. But  the  procedures  in  the  Juvenile  Code  apply  only 
to  children  who  are  alleged  to  abused,  neglected,  or  depen- 


dent as  those  terms  are  defined  in  the  Code.  (See  the  defini- 
tions on  p.  21.)  Neglected  juveniles  include  those  who 
do  not  receive  proper  care,  supervision,  or  discipline  from 
a  parent,  guardian,  custodian,  or  caretaker.  A  child  who 
received  improper  care,  supervision,  or  discipline  at  school 
would  not  be  addressed  through  juvenile  procedures  unless 
the  conduct  of  the  parent,  guardian,  etc.,  contributed  to 
the  improper  care.  Neglected  juveniles  are  not  limited  to 
children  who  suffer  physical  deprivation;  they  include 
children  who  are  illegally  placed  for  adoption  or  live  in 
environments  that  are  "injurious."  Abused  juveniles,  as 
the  Code  defines  them,  are  children  under  18  whose  parent 
(or  other  person  responsible  for  their  care)  inflicts,  allows, 
or  creates  a  risk  of  specified  kinds  of  harm  to  the  child 
or  encourage  the  child's  delinquent  conduct.  Abuse  may 
be  emotional  as  well  as  physical. 


Making  a  Report  or  Complaint 

The  law  requires  any  person  (or  institution)  who  has 
cause  even  to  suspect  that  a  juvenile  is  abused  or  neglected 
to  report  that  suspicion  to  the  department  of  social  ser- 
vices in  the  county  where  the  child  lives  or  is  found. '^ 
A  school  system  should  have  a  policy  and  procedures  that 
encourage  awareness  of  and  compliance  with  this  require- 
ment. School  personnel  should  be  taught  how  to  identify 
the  symptoms  of  abuse  and  neglect  and  helped  to  under- 
stand the  causes  and  effects  of  child  maltreatment.  School 
policy  might  prescribe  what  kinds  of  records  the  school 
will  keep  of  such  reports"  and  whether  a  suspicion  or 
report  of  abuse  or  neglect  will  be  discussed  with  the  child's 
parents  even  though  the  social  services  department  is  re- 
quired to  treat  the  report  as  confidential.  School  policy 
may  not,  however,  prescribe  whether  or  by  whom  a  case 
of  suspected  abuse  or  neglect  will  be  reported.  The  law 
requires  that  anyone  who  has  such  a  suspicion  report  it, 
even  if  others  who  observe  the  child  and  have  the  same 
information  do  not  share  the  suspicion.  Anyone  who  makes 
a  report  in  good  faith  is  immune  from  civil  or  criminal 
liability  for  doing  so,  and  in  any  court  action  it  is  presumed 
that  the  reporter  was  acting  in  good  faith. 


10.  The  Interstate  Compact  on  Juveniles  (G.S.  Ch.  7A,  Art.  55)  deHnes 
"juvenile"  as  anyone  who  is  a  minor  under  the  law  of  the  state  of  residence 
of  the  parent,  guardian,  person,  or  agency  entitled  to  custody  of  the  minor. 
Thus  a  16-  or  17-year-old  runaway  who  leaves  North  Carolina  or  comes  here 
from  another  slate  may  be  subject  to  procedures  under  this  pan  of  the  Juvenile 
Code  even  though  he  or  she  could  not  be  classified  as  "undisciplined." 

11.  G.S.  Ch.  110,  An.  2A  (§§  110-44.1  through  -M.4)  specifically  pro- 
vides that  a  child  under  age  18— unless  he  or  she  is  married,  emancipated, 
or  in  the  armed  services— is  subject  to  the  control  and  supervision  of  his 
parents.  It  also  provides  a  little-used  civil  coun  action  to  enforce  parental 
authority  in  cases  in  which  the  child  has  left  home  and  refuses  to  return 
and  comply  with  the  parents"  direction  and  control. 


12.  The  duty  of  school  personnel  to  report  suspected  child  abuse  or 
neglect  is  also  stated  in  G.S.  115C-400.  For  a  fuller  discussion  of  the  report- 
ing requirement  and  questions  related  to  it,  see  J.  Mason,  Abuse  and 
Neglect  of  Children  and  Disabled  Adults— North  Carolina's  Man- 
datory Reporting  Laws  (Institute  of  Government  1984)  (available  from 
the  Institute  of  Government  for  $3.50  per  copy,  or  $2.50  per  copy  for  orders 
of  100  or  more,  plus  applicable  sales  tax.) 

13.  See  A.  Dellinger.  North  Carolina  School  Law— The  Prin- 
cipal's Role  12-13  (Institute  of  Government  19811  (available  from  the  In- 
stitute of  Government  for  $5.00  per  copy  plus  applicable  sales  tax.) 
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The  reporting  requirement  applies  only  to  cases  of 
suspected  abuse  or  neglect.  Although  the  law  does  not  re- 
quire a  report  of  one's  observation  that  a  child  seems  to 
have  no  suitable  caretaker,  cases  of  "dependent"  children— 
those  who  have  no  parent,  guardian,  or  custodian  respon- 
sible for  their  care  or  whose  parent,  guardian,  or  custo- 
dian is  unable  to  provide  for  their  care— should  be  referred 
to  the  county  social  services  department. 

The  law  contains  no  reporting  requirement  for  un- 
disciplined behavior  or  criminal  conduct  by  a  person  of 
any  age.  School  personnel  may  decide  whether  such  prob- 
lems should  be  handled  within  the  school  and  with  the 
juvenile  and  his  family  or  whether  outside  authorities 
should  be  involved.  Law  enforcement  officials  should  be 
notified  whenever  a  matter  requires  further  investigation 
or  involves  a  danger  or  threat  of  danger,  and  they  may  be 
notified  in  any  case.  Complaints  about  someone  under  16 
may  also  be  made  to  the  intake  counselor  in  the  court 
counselor's  office  that  serves  the  county  in  which  the  act 
occurred  or  in  which  the  juvenile  resides.  Law  enforce- 
ment officials  who  receive  such  complaints  will  refer  them 
to  the  appropriate  intake  counselor.  In  cases  that  involve 
criminal  conduct  by  someone  who  is  16  or  older  (or  mar- 
ried, emancipated,  or  in  the  armed  services),  in  addition 
to  contacting  law  enforcement  officials,  school  personnel 
themselves  may  seek  the  issuance  of  a  criminal  warrant 
directly  from  a  magistrate  (the  judicial  official  who,  on 
making  a  finding  of  probable  cause,  may  issue  a  warrant 
charging  an  adult  with  a  criminal  offense  and  ordering  his 
arrest) . 


Investigation,  Evaluation, 
and  Response  to  Reports 

Abused  or  Neglected  Juveniles 

The  law  requires  a  county  social  services  department 
that  receives  a  report  of  suspected  abuse  or  neglect  to  make 


The  law  requires  any  person  (or  institution) 
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a  prompt  and  thorough  investigation.  A  social  worker  or 
a  law  enforcement  official  may  take  immediate  custody 
of  a  child  when  that  is  necessary  for  the  child's  protec- 
tion. If  there  is  no  emergency  that  requires  immediate  ac- 
tion, the  department  must  obtain  a  court  order  before  it 
may  take  custody  of  the  child.  But  even  if  an  investiga- 
tion confirms  that  the  child  has  been  abused  or  neglected, 
the  social  services  department  will  not  necessarily  take 
custody.  The  law  directs  the  department  to  provide  or  ar- 
range for  protective  services.  The  department  may  decide 
not  to  involve  the  court  or  not  to  remove  the  child  from 
the  home  if  it  concludes  that  the  services  it  provides  are 
adequate  to  protect  him.  It  will  file  a  petition  to  start  a 
court  action  only  when  the  director— usually  through  the 
department's  protective  services  staff— determines  that  the 
child  must  be  removed  immediately,  that  the  parent  or 
guardian  is  refusing  to  accept  protective  services,  or  that 
for  any  other  reason  the  matter  should  be  considered  by 
the  court.  Most  reports  received  by  social  services  depart- 
ments are  handled  without  the  filing  of  a  petition  to  in- 
itiate a  juvenile  court  action. 

If  a  person  who  reports  suspected  abuse  or  neglect 
disagrees  with  the  department's  decision  not  to  file  a  peti- 
tion, he  or  she  may  ask  the  district  attorney  to  review  the 
department's  decision.  If  the  department  does  not  file  a 
petition  within  five  working  days  after  it  receives  a  report, 
the  person  who  made  the  report  is  entitled  to  written  notice 
either  (1)  that  the  department  did  not  find  abuse  or  neglect, 
or  (2)  that  the  department  is  taking  stated  specific  action 
to  protect  the  child's  welfare.  The  notice  must  also  tell  the 
reporter  that  he  may,  within  five  working  days  of  receiv- 
ing the  notice,  ask  the  district  attorney  to  review  the  deci- 
sion not  to  file  a  petition. 

If  a  school  official  or  the  person  who  made  a  report 
does  not  receive  a  written  notice  after  making  a  report  or 
is  concerned  about  the  adequacy  of  the  department's 
response  in  any  respect,  he  or  she  should  bring  the  mat- 
ter to  the  county  social  services  director's  attention.  If  con- 
cerns about  the  department's  procedures  or  practices  cannot 
be  resolved  at  that  level,  they  can  be  taken  to  the  county 
social  services  board  or  to  the  social  services  director  in 
one  of  the  four  regional  offices  of  the  State  Department 
of  Human  Resources. 

When  a  report  of  abuse  or  neglect  is  being  investigated, 
the  school  is  often  looked  to  as  a  source  of  information 
and  sometimes  as  a  place  where  the  child  can  be  inter- 
viewed away  from  his  parent  or  guardian.  Neither  the 
Juvenile  Code  nor  any  other  statute  or  regulation  expressly 
addresses  the  questions  that  school  personnel  may  have 
about  their  duties  and  constraints  in  facilitating  an  investiga- 
tion. However,  the  North  Carolina  departments  of  Human 
Resources  and  Public  Instruction  recently  agreed  on  a  set 
of  recommended  procedures  for  the  reporting,  investiga- 
tion, confidentiality,  and  follow-up  of  cases  of  suspected 


child  abuse  and  neglect.'"  The  departments  recommend 
incorporating  the  procedures  into  agreements  between  local 
school  boards  and  county  departments  of  social  services. 
Examining  and  adopting  these  or  similar  procedures  will 
almost  certainly  enhance  the  ability  of  social  services 
departments  and  schools  to  work  effectively  and  comfort- 
ably together  in  responding  to  the  needs  of  abused  and 
neglected  children. 

The  Juvenile  Code  suggests  that  any  doubts  about 
whether  to  cooperate  in  an  investigation  of  child  abuse  or 
neglect  should  be  resolved  in  favor  of  cooperating.  The 
same  good-faith  immunity  that  applies  to  one  who  reports 
suspected  abuse  or  neglect  applies  to  anyone  who 
cooperates  with  the  social  services  department  in  an  in- 
quiry or  investigation,  testifies  in  any  court  action  that 
results  from  the  report,  or  otherwise  participates  in  the 
program  authorized  by  the  law  for  responding  to  abuse 
and  neglect  reports. 

Undisciplined  or  Delinquent  Juveniles 

Intake  services  for  undisciplined  and  delinquency  cases 
exist  under  the  chief  court  counselor  in  each  judicial  district 
(one  of  the  single-  or  multi-county  districts  into  which  the 
state  is  divided  for  purposes  of  court  administration).  The 
intake  counselor's  role  in  screening  complaints  is  to  deter- 
mine from  available  evidence  whether  there  are  reasonable 
grounds  to  believe  that  the  allegations  are  true  and  whether 
they  constitute  an  offense  that  can  be  addressed  in  a  juvenile 
proceeding  and,  if  so,  either  (1)  to  authorize  the  filing  of 
a  petition  or  (2)  to  obtain  assistance  from  community 
resources  when  the  counselor  determines  that  court  referral 
is  not  necessary  but  some  intervention  is  needed.  In  cases 
of  specified  nondivertible  offenses,"  the  counselor  must 
authorize  the  filing  of  a  petition  if  he  or  she  finds 
reasonable  grounds  to  believe  that  the  juvenile  commit- 
ted the  offense.  In  all  other  cases  the  counselor  must  decide 
within  15  days  (or  30  days  if  the  chief  court  counselor  ap- 
proves) whether  to  authorize  a  petition.  If  a  petition  is  not 
authorized,  the  person  who  made  the  complaint  must  be 
notified  in  writing  immediately  of  the  reasons  for  not  fil- 


14.  Memorandum  and  attachments  from  A.  Craig  Phillips.  Superintend- 
ent of  Public  Instruction,  to  all  local  superintendents  (July  12,  1984).  The 
recommended  procedures,  dated  June  I,  1984.  were  preceded  by  an  opinion 
of  the  North  Carolina  Attorney  General,  issued  in  April  1984,  to  the  effect 
that  public  school  officials  may  permit  protective  services  workers  to  inter- 
view a  reported  victim  of  child  abuse  or  neglect  on  school  premises  in  the 
absence  of  and  without  prior  notice  to  the  child's  parent(s). 

15.  These  "nondivertible"  offenses  include  munJer.  first-  or  second-degree 
rape  or  sexual  offense,  arson,  any  felony  controlled-substances  violation, 
first-degree  burglary,  crime  against  nature,  or  any  felony  that  involves  the 
willful  infliction  of  serious  bodily  injury  on  another  or  that  was  committed 
by  use  of  a  deadly  weapon.  N.C.  Gen.  Stat.  §  7A-531  (1983  Supp.). 
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ing  the  petition  and  of  his  right  to  ask  the  district  attorney 
to  review  the  counselor's  decision  not  to  have  the  matter 
heard  by  a  judge.  That  request  must  be  made  within  five 
working  days  after  the  person  receives  notice  of  the 
decision. 

An  intake  counselor  is  not  authorized  to  conduct  an 
investigation  to  substantiate  a  complaint  or  gather  addi- 
tional evidence  but  may  refer  the  person  who  made  the 
complaint  to  a  law  enforcement  agency  for  that  purpose. 
Thus  if  school  officials  have  no  idea,  or  only  an  unsup- 
ported suspicion,  about  who  vandalized  school  property 
or  stole  money  from  a  teacher's  desk,  it  is  law  enforce- 
ment officials— not  the  court  counselor's  staff— who  would 
collect  evidence  and  try  to  determine  who  was  responsi- 
ble. The  intake  counselor's  initial  role  is  to  evaluate  a  com- 
plaint he  or  she  receives  about  a  particular  youth  to  deter- 
mine whether  it  involves  undisciplined  or  delinquent  con- 
duct within  the  scope  of  the  Juvenile  Code  and  whether 
it  is  serious  enough  to  require  court  action.  In  the  intake 
process  the  counselor  must,  if  practicable,  interview  the 
complainant;  any  other  victim;  the  juvenile;  the  juvenile's 
parent,  guardian,  or  custodian;  and  other  persons  who  have 
information  pertinent  to  the  case.  The  Juvenile  Code  pro- 
vides no  help  to  the  sch(X)l  in  deciding  whether  to  cooperate 
in  either  a  court  counselor's  evaluation  or  a  law  enforce- 
ment agency's  investigation.  While  school  officials  must 
certainly  comply  with  any  court  order  that  is  presented, 
they  otherwise  have  discretion  as  to  whether  and  how  much 
to  participate  in  an  evaluation  or  investigation.'*  The 
Juvenile  Code  contains  no  immunity  provisions  for  school 
personnel  or  others  in  regard  to  undisciplined  or  delin- 
quency cases. 

One  purpose  of  the  Juvenile  Code,  and  specifically 
of  court  counselor  intake  services,  is  to  allow  young  peo- 
ple to  remain  in  their  own  homes  and  be  treated  through 
community-based  services.  So  a  court  action  will  not 
necessarily  be  initiated  even  if  complaints  are  substantiated. 
If  a  complainant  is  dissatisfied  with  the  intake  response 
to  a  complaint,  he  or  she  should  contact  the  chief  court 
counselor  in  the  judicial  district.  If  concerns  cannot  be 


16.  See  Delltnger,  supra  note  13,  at  55-64  for  an  excellent  discussion 
of  searching  students  and  their  property  and  working  with  police  in  relation 
to  students'  conduct. 
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Probably  the  most  frustrating  and  un- 
satisfactory aspects  of  framing  and  enforcing 
dispositions  is  in  regard  to  chronically  un- 
disciplined children.  The  child  can  be  placed 
under  the  supervision  of  the  court  counselor 
and  ordered  to  attend  school  or  comply  with 
other  reasonable  conditions.  But  if  he  or  she 
does  not  comply,  there  are  no  dispositions  of 
a  more  severe  kind  that  may  be  threatened 
or  imposed. 


resolved  at  that  level  or  through  a  review  by  the  district 
attorney  as  described  above,  they  may  be  taken  to  the  Ad- 
ministrator of  Juvenile  Services  in  the  State  Administrative 
Office  of  the  Courts  in  Raleigh. 

Sometimes  a  juvenile's  conduct  will  require  an  im- 
mediate response  that  cannot  await  the  intake  process.  A 
law  enforcement  officer  may  take  a  juvenile  into  custody 
without  a  court  order  if  he  has  probable  cause  to  believe 
that  the  juvenile  has  (1)  committed  a  criminal  offense  in 
the  officer's  presence;  (2)  committed  a  felony;  or  (3)  com- 
mitted a  misdemeanor  and  either  (a)  cannot  be  taken  into 
custody  unless  taken  immediately  or  (b)  may  cause  physical 
injury  to  himself  or  others,  or  damage  to  property,  unless 
taken  into  custody  immediately."  Either  a  law  enforce- 
ment officer  or  a  court  counselor  may  take  a  juvenile  into 
temporary  custody,  without  a  court  order,  if  there  are 
reasonable  grounds  to  believe  that  he  is  undisciplined.  Thus 
a  child  under  16  who  is  seen  away  from  school  at  a  time 
when  he  should  lawfully  be  in  school  could  be  picked  up 
under  this  provision.  Under  other  limited  circumstances 
a  juvenile  may,  with  a  court  order,  be  held  in  secure  deten- 
tion after  a  petition  is  filed  but  before  a  hearing  is  held. 
Under  either  procedure,  the  length  of  time  that  the  juvenile 
may  be  held  and  his  right  to  an  early  hearing  are  prescribed 
by  the  Juvenile  Code. 


The  Petition 

A  juvenile  court  proceeding  is  begun  by  the  filing  of 
a  written,  sworn  petition  alleging  specific  facts  that  give 
the  court  jurisdiction  to  consider  the  juvenile's  conduct 
or  condition.  A  petition  alleging  that  a  juvenile  is  abused. 


17.  G.S.  7A-571(1),  incorporating  grounds  for  arrest  of  an  adult  without 
a  warrant  under  G.S.   15A^01(b). 


neglected,  or  dependent  may  be  filed  only  through  the 
county  social  services  director.  A  petition  alleging  that  a 
juvenile  is  undisciplined  or  delinquent  must  be  authorized 
by  the  intake  counselor  in  the  judicial  district's  court 
counselor's  office.  The  petition  and  a  summons  (directing 
the  parties  to  appear  in  court  and  advising  them  of  cer- 
tain rights)  must  be  served  on  the  juvenile  and  on  his 
parents. 

If  a  person  who  made  a  report  or  complaint  asks  for 
a  review  of  a  decision  not  to  file  a  petition,  as  described 
above,  the  district  attorney  must  review  the  decision  within 
20  days  from  the  time  the  notice  of  the  decision  is  given. 
In  a  case  involving  an  undisciplined  or  delinquent  juvenile, 
the  review  must  include  conferences  with  the  complainant 
and  the  intake  counselor.  In  an  abuse  or  neglect  case,  the 
district  attorney  must  notify  the  person  who  made  the 
report  and  the  social  services  director  of  the  time  and  place 
of  the  review,  and  the  director  must  send  the  district  at- 
torney a  copy  of  the  investigation  report.  The  review  in 
these  cases  must  include  conferences  with  the  person  who 
made  the  report,  the  social  services  department's  protec- 
tive services  worker,  the  juvenile,  if  practicable,  and  others 
who  have  pertinent  information.  After  the  district  attorney's 
review,  he  or  she  may  either  affirm  the  decision  not  to 
file  a  petition  or  direct  that  a  petition  be  filed. 


Appointment  of  Counsel 
or  a  Guardian  Ad  Litem 

Even  if  school  personnel  have  not  initiated  a  report 
or  complaint,  one  or  more  representatives  of  the  parties 
to  a  juvenile  proceeding  are  likely  to  contact  the  child's 
school  in  the  course  of  investigating  or  preparing  for  a  case. 
They  may  request  or  subpoena  school  officials  or  records 
for  a  hearing.  In  most  abuse,  neglect,  or  dependency  cases 
the  social  services  department  will  be  represented  by  an 
attorney,  although  a  social  worker  may  do  most  of  the  in- 
vestigating and  collecting  of  information.  In  a  delinquen- 
cy case  the  district  attorney  represents  the  state  if  the  case 
is  contested.  Every  party  has  a  right  to  be  represented  by 
an  attorney  in  any  juvenile  proceeding,  but  a  court- 
appointed  attorney  will  be  provided  only  to  (1)  juveniles 
who  are  alleged  to  be  delinquent;  and  (2)  parents  of  a 
juvenile  alleged  to  be  abused,  neglected,  or  dependent, 
if  they  are  indigent  and  do  not  waive  the  right. 

In  any  case  in  which  a  juvenile  is  alleged  to  be  abused 
or  neglected,  the  judge  will  appoint  a  special  represen- 
tative called  a  guardian  ad  litem,  who  may  or  may  not  be 
an  attorney,  to  represent  the  child.  If  the  guardian  ad  litem 
is  not  a  lawyer,  an  attorney  will  also  be  appointed  to  pro- 
tect the  child's  legal  interests.  The  guardian  ad  litem's  role 
is  (1)  to  investigate  the  facts,  the  child's  needs,  and  available 
family  and  community  resources;  (2)  to  facilitate  the  set- 
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tlement  of  disputed  issues;  (3)  to  explore  options  with  the 
judge  for  an  appropriate  disposition;  and  (4)  to  protect  and 
promote  the  child's  best  interest.  The  judge  can  empower 
a  guardian  ad  litem  to  demand  any  information  or  reports, 
even  if  they  would  otherwise  be  confidential,  that  the 
guardian  ad  litem  thinks  are  relevant  to  the  case.  If  the 
guardian  ad  litem  does  receive  confidential  information 
or  reports,  he  or  she  may  not  disclose  them  to  anyone  else 
without  a  court  order. 

If  a  school  official  is  subpoenaed  or  requested  to  testify 
at  a  hearing,  he  or  she  should  find  out  what  kind  of  hear- 
ing it  is  and  what  he  will  be  asked  to  testify  about.  If  the 
official  has  not  been  in  court  before  or  if  his  testimony 
is  likely  to  be  lengthy,  complicated,  or  critical  to  the  case, 
it  is  reasonable  to  ask  for  some  guidance  and  help  in 
preparing  to  testify.  A  person  who  appears  as  a  witness 
does  not  ordinarily  need  to  be  represented  by  an  attorney. 
Still,  the  school's  attorney  should  be  consulted  if  there  are 
issues  about  (1)  releasing  or  testifying  on  the  basis  of 
records,  (2)  any  matter  that  has  potential  for  liability  of 
a  school  official,  (3)  ways  in  which  the  school  may  be  asked 
to  participate  in  responding  to  the  child's  needs,  or  (4)  other 
matters  that  affect  or  are  likely  to  affect  the  school. 


The  Adjudicatory  Hearing 

Juvenile  cases  are  heard  by  the  court  in  two  stages— 
the  adjudication  and  the  disposition.  The  two  stages  may 
occur  on  the  same  day,  and  sometimes  they  may  seem  to 
blend  into  one  hearing.  But  their  purposes  differ.  The  ad- 
judicatory hearing  is  for  the  purpose  of  determining 
whether  the  allegations  in  the  petition  are  true  and  whether 
the  juvenile's  conduct  or  condition  falls  within  the  Juvenile 
Code's  definition  of  abused,  neglected,  dependent,  un- 
disciplined, or  delinquent  juvenile— whichever  is  alleged 
in  the  petition.  At  this  hearing  the  judicial  rules  of  evidence 
apply;  therefore,  for  instance,  hearsay  testimony  will  be 
accepted  only  if  it  falls  within  a  recognized  exception  to 
the  rule  against  such  testimony.  If  the  juvenile  is  alleged 
to  be  delinquent,  the  allegations  against  him  must  be  proved 
beyond  a  reasonable  doubt.  In  other  cases,  the  allegations 
must  be  proved  by  clear  and  convincing  evidence— which 
is  a  higher  standard  than  the  standard  that  applies  in  most 
civil  actions  (by  a  preponderance  of  the  evidence).  The 
due  process  rights  of  the  juvenile  and  the  parents,  including 
the  right  to  cross-examine  witnesses,  must  be  protected. 

The  definitions  in  the  Juvenile  Code  are  critical  at  the 
adjudication.  Regardless  of  what  is  proved,  if  the  judge 
does  not  find  that  the  child  falls  within  the  alleged 
category— that  is,  delinquent,  undisciplined,  dependent, 
abused,  or  neglected— the  proceeding  must  be  dismissed. 
For  instance,  a  child  who  is  regularly  disobedient  to  and 
beyond  the  control  of  school  officials  but  is  not  disobe- 


dient to  and  beyond  the  control  of  his  parent,  guardian, 
or  custodian  probably  could  not  be  adjudicated  as  un- 
disciplined. No  case  has  come  before  the  North  Carolina 
appellate  courts  on  this  point,  but  school  personnel  are 
clearly  not  the  child's  parent,  guardian,  or  custodian  under 
the  Code's  definitions,  and  "undisciplined"  is  defined  in 
terms  of  the  juvenile's  behavior  in  relation  to  one  of  those 
people.  But  if  the  child's  unruliness  at  school  can  be  related 
to  the  parent's,  guardian's,  or  custodian's  encouragement 
of  such  behavior  or  failure  to  try  to  deal  with  it,  the  child 
might  be  found  to  be  a  neglected  juvenile  on  the  basis  that 
he  does  not  receive  "proper  care,  supervision,  or  discipline 
from  his  parent,  guardian,  custodian,  or  caretaker."  If  his 
unruliness  has  included  an  assault,  he  might  be  delinquent. 
And  if  the  behavior  is  evidence  of  serious  emotional 
damage  that  the  parent{s)  have  created  or  allowed  and  if 
the  parent(s)  refuse  to  permit,  provide  for,  or  participate 
in  treatment,  the  child  could  be  an  abused  juvenile  within 
the  Code's  definition. 

Although  severe  school  attendance  problems  generally 
come  into  court,  if  at  all,  on  petitions  alleging  that  a 
juvenile  is  undisciplined,  in  one  North  Carolina  case'*  the 
court  held  that  children  whose  parents  willfully  refused 
to  allow  them  to  attend  school  were  neglected.  It  said  that 
in  modern  times,  giving  a  child  proper  care  and  supervi- 
sion includes  seeing  that  he  receives  a  basic  education. 
The  parents  in  that  case  objected  that  the  school  did  not 
teach  the  children  Indian  heritage  and  culture,  and  the  fether 
had  already  served  a  30-day  jail  sentence  for  encouraging 
his  children  to  be  absent  from  school  unlawfully." 

A  teacher's  mistreatment  of  a  child  may  result  in 
criminal  charges,  including  charges  of  child  abuse,  but  the 


18.  In  re  McMillan,  30  N.C.  App.  235,  226  S.E.2d  693  (1976). 

19.  G.S.  115C-380  makes  it  a  misdemeanor,  punishable  by  a  $50  fme 
and/or  imprisonment  for  30  days,  for  a  parent,  guardian,  or  other  person 
to  violate  the  compulsory  school  attendance  law.  G.S.  115C-378  requires  a 
parent,  guardian,  or  other  person  who  has  charge  of  a  child  between  the 
ages  of  seven  and  16  to  cause  the  child  to  attend  school,  and  it  makes  it 
unlawful  to  encourage,  entice,  or  counsel  a  child  to  be  unlawfully  absent 
from  school. 


If  a  school  official  is  subpoenaed  or  re- 
quested to  testify  at  a  hearing,  he  or  she 
should  find  out  what  kind  of  hearing  it  is 
and  what  he  will  be  asked  to  testify 
about... It  is  reasonable  to  ask  for  some 
guidance  and  help  in  preparing  to  testify. 
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child  is  not  likely  to  be  adjudicated  as  either  abused  or 
neglected  in  a  juvenile  proceeding  because  of  school  per- 
sonnel's behavior  toward  him.  Although  there  are  no  ap- 
pellate cases  on  this  point  either,  a  teacher  is  generally 
not  considered  to  be  either  a  "caretaker"  for  purposes  of 
the  Code's  definition  of  neglected  juvenile  or  a  "person 
responsible  for  [the  child's]  care"  for  purposes  of  the  Code's 
definition  of  an  abused  juvenile. 

A  juvenile  may  be  adjudicated  as  delinquent  only  when 
the  evidence  of  the  alleged  conduct  would  be  sufficient 
to  convict  someone  in  a  criminal  case.  But  an  adjudica- 
tion of  delinquency  is  not  considered  a  criminal  convic- 
tion, and  it  does  not  cause  the  juvenile  to  forfeit  any  rights 
of  citizenship,  as  a  person  convicted  of  a  felony  would. 
Any  person  who  is  16  or  older  may  ask  the  court  to  erase 
all  court  and  law  enforcement  records  of  an  adjudication 
that  he  or  she  was  an  undisciplined  or  delinquent  juvenile. 
Records  of  a  delinquency  adjudication  may  be  expunged, 
only  if  the  person  was  not  subsequently  adjudicated  delin- 
quent or  convicted  as  an  adult  of  any  felony  or  misde- 
meanor other  than  a  traffic  violation.  If  a  juvenile  record 
is  expunged,  the  juvenile  and  his  parents  are  entitled  to 
inform  any  person  or  organization,  including  any  school 
to  which  he  may  be  transferring  or  applying,  that  he  was 
not  arrested,  did  not  appear  before  the  court,  and  was  not 
adjudicated  delinquent  or  undisciplined  with  respect  to  the 
expunged  matter.  This  procedure  may  be  of  special  interest 
to  high  school  students  who  are  concerned  about  having 
to  reveal  an  adjudication  on  an  employment,  college,  or 
other  application. 

A  court  order  expunging  a  juvenile's  record  applies 
only  to  court  and  law  enforcement  records.  It  will  prob- 
ably not  be  sent  to  the  school,  and  it  does  not  legally  af- 
fect any  reference  in  the  school's  records  to  the  adjudica- 
tion. However,  if  made  aware  of  such  an  order,  school  of- 
ficials might  find  it  appropriate  and  consistent  with  the 
purpose  of  the  expungement  procedure  to  delete  any  such 
references  from  school  records,  or  at  least  to  refrain  from 
conveying  information  from  the  record  to  other  people  or 
agencies. 


Dispositional  Hearing 

If  the  court  finds  that  a  child  is  abused,  neglected, 
dependent,  undisciplined,  or  delinquent,  in  the  disposi- 
tional hearing  it  designs  an  appropriate  plan  to  meet  the 
child's  needs.  This  hearing  is  informal,  and  the  judge  may 
consider  written  reports  and  other  evidence  that  would  not 
be  admissible  at  the  adjudicatory  hearing.  While  evidence 
at  the  first  hearing  is  limited  to  matters  related  to  the  allega- 
tions in  the  petition,  at  the  disposition  the  court  may  con- 
sider a  broad  range  of  information  that  is  relevant  to  the 
child's  needs.  The  judge  will  usually  receive  reports  and 


recommendations  from  the  court  counselor  or  the  social 
services  department. 

The  Juvenile  Code  specifies  the  available  dispo- 
sitions—some may  be  used  for  all  juveniles,  some  for  on- 
ly undisciplined  or  delinquent  juveniles,  and  some  for  only 
delinquent  juveniles.  At  any  disposition  the  judge  may  (1) 
dismiss  the  case  or  continue  it  (that  is,  postpone  it)  to  allow 
the  parties  or  others  to  take  appropriate  action;  (2)  require 
that  the  child  be  supervised  in  his  own  home  by  a  court 
counselor,  the  social  services  department,  or  others,  sub- 
ject to  conditions  set  by  the  court;  (3)  place  the  child  in 
the  custody  of  a  parent,  a  relative,  an  agency,  the  social 
services  department,  or  some  other  suitable  person;  or  (4) 
order  that  the  child  be  examined  by  a  physician, 
psychiatrist,  psychologist  or  other  expert  to  determine  the 
child's  needs.  The  parents  of  a  child  who  is  placed  in  the 
custody  of  another  person  or  an  agency  do  not  lose  all  of 
their  rights  in  relation  to  the  child,  and  in  many  cases  they 
should  be  involved  in  the  planning  and  decision-making 
that  affect  the  child.  For  instance,  even  if  a  child  is  in  a 
social  services  department's  legal  custody,  unless  the  court 
order  provides  otherwise  it  is  generally  a  parent  (or  legal 
guardian,  if  there  is  one),  not  the  social  services  depart- 
ment, who  must  consent  to  medical  treatment  or  to  the 
child's  participation  in  a  mental  health  treatment  program. 
The  best  practice  is  for  the  court  order  to  be  specific  about 
the  legal  authority  of  the  new  custodian  and  the  parents' 
involvement.  If  an  order  is  not  specific,  the  school  may 
need  to  seek  clarification  from  the  court  about  the  parents' 
rights  or  about  the  appropriate  person  to  ask  for  consent 
or  other  authority  regarding  the  child. 

Other  dispositional  alternatives  for  both  undisciplined 
and  delinquent  juveniles  include  (1)  placing  the  juvenile 
under  the  protective  supervision  of  the  court  counselor 
for  up  to  one  year,  so  that  he  can  be  helped  in  getting  social, 
medical,  and  educational  services  and  the  family  can  be 
worked  with  in  order  to  insure  that  the  juvenile  receives 
proper  supervision  and  care;  and  (2)  excusing  the  juvenile 
from  compliance  with  the  compulsory  school  attendance 
law  when  the  judge  finds  that  suitable  alternative  plans 
for  one  of  the  following  can  be  arranged  by  the  family 
through  other  community  resources:  (a)  an  education 
related  to  the  juvenile's  needs  or  abilities,  including  voca- 
tional education  or  special  education,  (b)  a  suitable  plan 
of  supervision  or  placement,  or  (c)  some  other  plan  that 
the  judge  finds  is  in  the  juvenile's  best  interest. 

Dispositional  alternatives  that  are  available  for  only 
delinquent  juveniles  include  (1)  suspending  a  more  severe 
disposition  under  specific  conditions  that  the  juvenile 
agrees  to;  (2)  requiring  the  juvenile  to  pay  full  or  partial 
restitution  to  anyone  who  has  suffered  loss  or  damage  as 
a  result  of  his  offense;  (3)  imposing  a  fine,  (4)  ordering 
the  juvenile  to  perform  supervised  community  service;  (5) 
ordering  him  or  her  to  attend  a  supervised  day  program; 
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Categories  of  Children 
Covered  by  the  Juvenile  Code 


G.S.  §  7A-S17.  Definitions. 

Unless  the  context  clearly  requires  otherwise,  the  following  words  have 
the  listed  meanings: 

( 1 )  Abused  Juveniles.— Any  juvenile  less  than  18  years  of  age  whose 
parent  or  other  person  responsible  for  his  care: 

a.    Inflicts  or  allows  to  be  inflicted  upon  the  juvenile  a  physical  injury 
by  other  than  accidental  means  which  causes  or  creates  a  substantial 
risk  of  death,  disfigurement,  impairment  of  physical  health,  or  loss 
or  impairment  of  function  of  any  bodily  organ;  or 
b  .   Creates  or  allows  to  be  created  a  substantial  risk  of  physical  injury 
to  the  juvenile  by  other  than  accidental  means  which  would  be  like- 
ly to  cause  death,  disfigurement,  impairment  of  physical  health,  or 
loss  or  impairment  of  the  function  of  any  bodily  organ;  or 
c  .    Commits  or  allows  the  commission  of  any  sexual  act  upon  a  juvenile 
in  violation  of  law;  commits,  permits,  or  encourages  any  act  of  pro- 
stitution with  or  by  the  juvenile;  or 
d .   Creates  or  allows  to  be  created  serious  emotional  damage  to  the 
juvenile  and  refuses  to  permit,  provide  for,  or  participate  in  treat- 
ment. Serious  emotional  damage  is  evidenced  by  a  juvenile's  severe 
anxiety,  depression,  withdrawal,  or  aggressive  behavior  toward 
himself  or  others;  or 
e  .    Encourages,  directs,  or  approves  of  delinquent  acts  involving  moral 
turpitude  committed  by  the  juvenile. 


(12)  Delinquent  Juvenile.— Any  juvenile  less  than  16yearsof  age  who 
has  committed  a  criminal  offense  under  State  law  or  under  an  ordinance 
of  local  government,  including  violation  of  the  motor  vehicle  laws. 

(13)  Dependent  Juvenile.— A  juvenile  in  need  of  assistance  or  place- 
ment because  he  has  no  parent,  guardian,  or  custodian  responsible  for  his 
care  or  supervision  or  whose  parent,  guardian,  or  custodian  is  unable  to 
provide  for  his  care  or  supervision. 


(20)  Juvenile— Any  person  who  has  not  reached  his  eighteenth  birth- 
day and  is  not  married,  emancipated,  or  a  member  of  the  armed  services 
of  the  United  States.  For  the  purposes  of  subdivisions  (12)  and  (28)  of  this 
section,  a  juvenile  is  any  person  who  has  not  reached  his  sixteenth  birthday 
and  is  not  married,  emancipated,  or  a  member  of  the  armed  forces.  A  juvenile 
who  is  married,  emancipated,  or  a  member  of  the  armed  forces,  shall  be 
prosecuted  as  an  adult  for  the  commission  of  a  criminal  offense.  Whatever 
the  term  "juvenile"  is  used  with  reference  to  rights  and  privileges,  that 
term  encompasses  the  attorney  for  the  juvenile  as  well. 

(21 )  Neglected  Juvenile— A  juvenile  who  does  not  receive  proper  care, 
supervision,  or  discipline  from  his  parent,  guardian,  custodian,  or  caretaker; 
or  who  has  been  abandoned;  or  who  is  not  provided  necessary  medical  care 
or  other  remedial  care  recognized  under  State  law.  or  who  lives  in  an  en- 
vironment injurious  to  his  welfare,  or  who  has  been  placed  for  care  or  adop- 
tion in  violation  of  the  law. 


(28)  Undisciplined  Juvenile.— A  juvenile  less  than  16  years  of  age  who 
is  unlawfully  absent  from  schiwl;  or  who  is  regularly  disobedient  to  his 
parent,  guardian,  or  custodian  and  beyond  their  disciplinary  control;  or  who 
is  regularly  found  in  places  where  it  is  unlawful  for  a  juvenile  to  be;  or 
who  has  run  away  from  home 


(6)  ordering  him  to  a  community-based  program  of 
academic  or  vocational  education  or  to  a  treatment  pro- 
gram; (7)  imposing  intermittent  confinement  in  an  approved 
detention  facility  for  up  to  five  nights  or  two  weekends 
within  60  days  of  the  disposition;  (8)  placing  him  on  pro- 
bation under  the  court  counselor's  supervision  and  under 
specified  conditions;  (9)  ordering  that  he  not  be  licensed 
to  operate  a  motor  vehicle;  and  (10)  committing  him  to 
the  Division  of  Youth  Services  for  placement  in  a  train- 
ing school.  The  last  disposition  is  available  only  for 
children  who  are  10  or  older,  only  if  other  alternatives  have 
failed  or  are  inappropriate,  and  only  if  the  juvenile's 
behavior  is  a  threat  to  persons  or  property  in  the  com- 
munity. A  juvenile  may  not  be  committed  to  training  school 
for  longer  than  an  adult  could  be  imprisoned  for  the  same 
offense. 

Before  the  law  was  changed  in  1978,  an  undisciplined 
juvenile  who  was  placed  on  probation  and  violated  the 
terms  of  probation  could  be  classified  as  delinquent,  which 
made  him  subject  to  more  severe  dispositions.  Now,  none 
of  the  ten  dispositions  listed  above  may  be  applied  to  an 
undisciplined  juvenile  unless  he  commits  a  criminal  act 
and  is  adjudicated  delinquent.  Probably  the  most  frustrating 
and  unsatisfactory  aspect  of  framing  and  enforcing  disposi- 
tions is  in  regard  to  chronically  undisciplined  children. 
The  child  can  be  placed  under  the  supervision  of  the  court 
counselor  and  ordered  to  attend  school  or  comply  with 
other  reasonable  conditions.  But  if  he  or  she  does  not  com- 
ply, there  are  no  dispositions  of  a  more  severe  kind  that 
can  be  threatened  or  imposed.  Before  a  1982  decision^" 
by  the  North  Carolina  Court  of  Appeals,  some  judges 
treated  such  children  as  delinquent  on  the  basis  that  their 
willful  violation  of  the  court's  order  amounted  to  criminal 
conduct  in  the  form  of  criminal  contempt.  In  that  case, 
a  15-year-old  girl  had  simply  announced  to  the  judge  that 
she  had  no  intention  of  complying  with  the  conditions  he 
imposed.  Nevertheless  the  Court  of  Appeals  disapproved 
of  the  trial  court's  use  of  contempt  of  court,  finding  that 
it  violated  the  intent  of  the  legislature  in  framing  available 
dispositions.  Undisciplined  children— status  offenders— 
and  the  role  the  court  should  play  in  regard  to  them  are 
subjects  of  much  concern  and  study.  Almost  certainly  this 
matter  will  eventually  lead  to  changes  in  the  Juvenile  Code 
so  that  it  addresses  these  children  either  more  effectively 
or  not  at  all. 

The  school  will  not  be  routinely  notified  when  one 
of  its  students  is  involved  in  a  juvenile  court  action  or 
necessarily  notified  of  the  outcome.  It  may  be  contacted 
during  an  investigation,  and  sometunes  a  school  represen- 
tative will  attend  a  hearing  as  a  witness.  Otherwise,  the 
school's  access  to  information  about  a  juvenile  court  matter 


20.  In  re  Jones.  59  N.C.  App.  547,  297  S.E.2d  168  (1982). 


22        School  Law  Bulletin 


will  be  limited.  Social  services  records  must  by  law  be 
kept  confidential,  and  information  in  such  records  can  be 
shared  only  to  the  extent  necessary  for  the  agency  to  carry 
out  its  responsibility  to  the  child.  Juvenile  court  records 
and  those  kept  by  court  counselors  or  law  enforcement 
agencies  about  juveniles  are  also  closed  to  inspection  by 
the  general  public.  Information  in  these  records  may  be 
released  by  court  order  and  may  be  examined  by  the 
juvenile,  his  attorney,  and  authorized  agencies.  A  copy  of 
the  court's  order  in  a  juvenile  case  should  be  shared  with 
the  school  or  requested  by  the  school,  whenever  the 
disposition  requires  the  school's  cooperation  or  participa- 
tion or  when  there  is  a  change  in  legal  custody  about  which 
the  school  needs  to  know.  But  a  school  official  could  not, 
for  example,  obtain  from  the  court  a  list  of  all  students 
who  have  been  or  are  currently  involved  in  a  juvenile  court 
matter,  nor  could  he  inspect  the  record  of  a  particular  stu- 
dent without  the  court's  authorization. 


Review  Hearings 

Whenever  a  child  is  removed  from  his  parents'  custody 
because  of  abuse  or  neglect,  the  court  must  conduct  a 
review  hearing  within  six  months  and  at  least  once  a  year 
thereafter.  At  these  hearings  the  judge  will  consider,  among 
other  things,  services  that  have  been  provided  to  enable 
the  child  to  be  returned  home,  the  adequacy  of  the  child's 
placement,  and  when  and  whether  termination  of  the 
parents'  rights  (in  order  to  free  the  child  for  adoption) 
should  be  considered  if  the  child  is  not  likely  to  be  returned 
home. 


Summary 

The  juvenile  justice  system  has  now  created  rights  and 
procedures  for  children  and  parents  that  are  fairer  than 
those  that  once  existed  in  a  less  formal  system.  However, 
especially  in  regard  to  undisciplined  children,  the  system 
is  flawed  and  will  likely  undergo  further  changes.  As  laws 
and  procedures  applicable  to  children  have  changed, 
changes  have  also  occurred  in  the  practice  and  philosophy 
of  social  work  and  other  professions  in  responding  to 
families  and  children  who  are  the  subject  of  juvenile  pro- 
ceedings. The  child  welfare  field,  for  instance,  now  em- 
phasizes the  provision  of  in-home  and  other  services  to 
prevent  the  need  to  place  a  child  outside  his  home;  it  also 
stresses  the  need  to  move  more  quickly  to  terminate  parents' 
rights  in  order  to  free  foster  children  for  adoption  when 


it  appears  likely  that  they  will  not  to  be  returned  home. 
Such  changes  tend  to  occur  in  practice,  and  sometimes 
in  the  form  of  conditions  to  the  receipt  of  federal  funds,^' 
before  they  become  explicit  in  the  Juvenile  Code.  School 
officials  and  others  sometimes  feel  that  a  social  services 
department  or  a  court  counselor  or  a  judge  is  "doing 
nothing"  when  a  neglected  child  is  not  removed  from  the 
home,  when  a  delinquent  child  is  not  sent  to  training 
school,  or  when  a  runaway  is  picked  up  repeatedly  but 
never  detained  for  any  length  of  time.  It  is  important  to 
understand  that  such  decisions  occur  both  within  the  fair- 
ly strict  constraints  of  the  Juvenile  Code  and  within  the 
context  of  changing  and  often  controversial  ideas  about 
how  children  and  families  can  best  be  served. 

Teachers,  principals,  and  other  school  personnel 
should  especially  keep  in  mind  the  following:  A  person 
who  suspects  that  anyone  under  18  is  abused  or  neglected 
must  report  to  the  county  social  services  department,  even 
if  others  who  observe  the  child  do  not  share  the  suspi- 
cion. Anyone  who,  in  good  faith,  reports  suspected  abuse 
or  neglect,  testifies,  or  cooperates  in  an  investigation  about 
a  report  is  immune  from  civil  or  criminal  liability.  It  is 
not  required  that  undisciplined  or  criminal  conduct  by  any 
person  be  reported,  but  complaints  about  such  behavior 
may  be  made  to  a  law  enforcement  agency.  Neither  the 
Juvenile  Code  nor  any  other  law  provides  school  officials 
a  means  of  addressing  most  16-  and  17-year-olds  unless 
they  are  being  abused  or  neglected  or  are  committing 
criminal  acts.  Decisions  about  whether  a  juvenile  matter 
goes  to  court  rest  with  the  intake  counselor  or  the  direc- 
tor of  social  services,  but  those  decisions  may  be  reviewed 
by  the  district  attorney.  The  school  will  not  necessarily 
be  informed  of  the  outcome  of  a  juvenile  matter  affecting 
one  of  its  students,  and  access  to  court  and  social  services 
records  is  limited.  But  anyone  who  reports  suspected  abuse 
or  neglect  or  makes  a  complaint  about  undisciplined  or 
delinquent  conduct  is  entitled  to  written  notice  of  (a)  the 
reason  for  the  decision  in  regard  to  the  report  and  (b)  his 
right  to  ask  for  a  review  if  a  petition  is  not  filed  to  take 
the  matter  into  court. 


21.  Conditions  on  the  receipt  of  various  federal  flinds  have  been  respon- 
sible, at  least  in  part,  for  the  following:  written  case  plans  and  periodic  review 
hearings  for  children  in  foster  care,  removal  of  training  school  as  a  disposi- 
tional option  for  undisciplined  children  who  have  not  committed  a  criminal 
act,  and  the  prohibition  against  placing  juveniles  in  adult  jails.  The  federal 
Adoption  Assistance  and  Child  Welfare  Act  of  1980  conditions  the  receipt 
of  certain  foster  care  funds  on  a  finding  by  the  court  that  reasonable  efforts 
were  made  to  avoid  the  need  to  place  the  child  outside  his  home,  even  though 
North  Carolina  law  does  not  yet  require  that  judges  make  such  findings. 
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Alcohol  on  Campus  (continued  from  page  1) 


PART  I 
North  Carolina  ABC  Laws 

In  General 

The  sale,  purchase,  and  use  of  alcoholic  beverages 
in  North  Carolina  is  governed  by  the  ABC  (Alcoholic 
Beverage  Control)  laws.'  These  laws  prohibit  the  sale  and 
use  of  alcoholic  beverages  except  in  ways  specifically 
authorized  by  ABC  statute. ^  Part  I  will  first  discuss  ABC 
statutes  that  are  relevant  to  colleges  (especially  public)  and 
elementary  and  secondary  schools  generally  and  then  apply 
ABC  law  to  typical  circumstances  of  alcohol  use  on 
campus. 

North  Carolina  law  distinguishes  between  malt 
beverages  and  unfortified  wine  on  one  hand  and  fortified 
wine  and  spirituous  liquor  on  the  other.  Administrators 
should  take  special  note,  therefore,  of  whether  the  specific 
provisions  of  ABC  law  discussed  in  this  article  apply  on- 
ly to  beer  and  unfortified  wine,  only  to  fortified  wine  and 
spirituous  liquors,  or  to  all  categories  of  alcoholic 
beverages. 

Malt  beverages  include  beer,  lager,  malt  liquor,  ale, 
porter,  or  any  other  brewed  or  fermented  beverages  that 
contain  at  least  V2  per  cent  (0.5%)  and  not  more  than  6 
per  cent  alcohol  by  volume.'  Unfortified  wine  has  an 
alcoholic  content  produced  only  by  natural  fermentation 
or  the  addition  of  sweeteners.  Such  wine  includes  stan- 
dard bottled  red,  white,  and  rose  wine  as  well  as  cham- 
pagne. The  alcoholic  content  must  be  at  least  6  per  cent 
and  not  more  than  17  per  cent  alcohol  by  volume.'*  In  con- 
trast, fortified  wine  is  a  wine  to  which  pure  brandy  made 
from  the  same  source  as  the  wine  has  been  added;  the 
alcoholic  content  can  be  as  high  as  24  per  cent.'  Vermouth 


1.  North  Carolina  ABC  laws  are  found  in  N.C.  Gen.  Stat.  Chapters 
I8B  and  105. 

2.  N.C.  Gen.  Stat.  §  188-100.  People  or  organizations  convicted  of 
violating  an  ABC  law  are  guilty  of  a  misdemeanor  and  may  be  subject  to 
a  fine  or  imprisonnicnl  for  not  more  than  two  years  or  both.  Id.  §  188-102. 

.1  Id.  (j  188-101(4) 

4.  Id.  S  I8B-101II5). 

5.  Id.  §  188-101(7). 


and  sherry  are  examples  of  fortified  wines.  "Thunderbird" 
and  "20/20"  are  two  cheap  brands  of  fortified  wine. 
"Spirituous  liquor"  or  "liquor"  includes  all  beverages  that 
are  distilled  or  contain  ethyl  alcohol.  These  beverages— 
commonly  known  as  hard  liquor— include  whiskey,  rum, 
brandy,  gin,  cordials,  liqueurs,  and  premixed  cocktails.* 
North  Carolina  ABC  law  also  distinguishes  between 
possessing  and  consuming  alcoholic  beverages  and  sell- 
ing or  giving  them  to  others.  State  law  permits  unrestricted 
purchase,  possession,  and  consumption  of  beer  and  un- 
fortified wine  for  personal  use  by  anyone  at  least  19  years 
old,  except  as  prohibited  by  specific  ABC  statutes.''  Statutes 
that  pertain  to  the  possession  and  consumption  of  fortified 
wine  and  spirituous  liquor  are  much  more  restrictive  than 
those  that  control  beer  and  wine.  They  provide  that  a  per- 
son must  be  at  least  21  years  old  in  order  to  possess  or 
consume  fortified  wine  or  spirituous  liquor  legally.'  While 
the  ABC  statutes  permit  possession  of  beer  and  unfortified 
wine  generally— in  all  places  and  at  all  times,  except  as 
expressly  prohibited— they  permit  possession  and  con- 
sumption of  fortified  wine  and  spirituous  liquor  only  in 
specified  circumstances. 


Age  Requirements 

ABC  laws  concerning  the  legal  age  for  consuming 
alcohol  have  particular  relevance  to  administrators  of  both 
public  and  private  universities.  It  specifically  forbids 
underage  persons  to  purchase  or  possess  alcoholic 
beverages  and  forbids  vendors  to  sell  alcoholic  beverages 
to  them.  No  one  under  19  years  old  may  legally  purchase, 
attempt  to  purchase,  or  possess  malt  beverages  or  unfor- 
tified wine.'  Selling  or  giving  malt  beverages  or  unfor- 
tified wine  to  anyone  younger  than  19  years  old  is  also 
unlawful.'"  Similarly,  no  one  under  21  may  legally  pur- 
chase, attempt  to  purchase,  or  possess  fortified  wine, 
spirituous  liquors,  or  mixed  beverages."  Fortified  wine, 


6.  Id  §  188-101(14). 

7.  Id.  §  18B-300(a). 

8.  Id.  §  18B-301(a). 

9.  Id  §  18B-302(b)(l). 

10.  Id.  §  18B-302(a)(l). 

11.  Id.  §  188-302(b)(2). 
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spirituous  liquor,  or  mixed  beverages  may  not  be  legally 
sold  or  given  to  anyone  younger  than  21. '^ 

To  comply  with  North  Carolina  ABC  law,  officials 
of  a  college  or  university  that  funds  or  sponsors  social 
events  at  which  alcoholic  beverages  are  served  must  make 
sure  that  the  school  does  not  furnish  underage  students 
with  alcoholic  beverages.  For  example,  a  faculty  adviser 
to  a  student  organization  should  not  participate  in  "tak- 
ing up  a  collection"  and  purchasing  alcoholic  beverages 
for  functions  of  that  group  unless  adequate  provisions  are 
made  to  ensure  that  everyone  who  contributes  money  for 
alcoholic  beverages  and  eventually  is  served  those 
beverages  is  of  legal  drinking  age.  Otherwise  the  adviser 
could  be  charged  with  unlawfully  aiding  an  underage  per- 
son to  purchase  alcoholic  beverages.  Similarly,  those  who 
work  the  tap  and  dispense  drinks  at  a  school-sponsored 
function  at  which  alcoholic  beverages  are  served  would 
be  acting  unlawfully  if  they  knowingly  served  alcoholic 
beverages  to  underage  people. 

North  Carolina  law  specifically  forbids  the  sale  of  malt 
beverages,  unfortified  wine,  or  fortified  wine  on  the  campus 
or  property  of  a  public  school  or  college.'^  Campus  of- 
ficials should  therefore  be  aware  of  what  constitutes  a  sale. 
A  sale  is  defined  by  ABC  law  as  "any  transfer,  trade,  ex- 
change or  barter  in  any  manner  or  by  any  means  for 
consideration."'''  A  sale  can  occur  even  if  something  other 
than  money  is  exchanged  for  alcoholic  beverages  (e.g., 
"Everyone  who  works  at  a  campus  clean-up  day  gains  'free 
admission'  to  a  beer  party  in  the  evening.")  The  intent  to 
make  a  profit  or  the  making  of  a  profit  is  not  necessary 
in  order  for  a  sale  to  occur.  Under  North  Carolina  ABC 
law,  students  in  a  dormitory  who  hold  a  party,  charge  a 
$3  admission  fee  at  the  door,  and  give  away  "free  beer" 
at  the  party  could  be  unlawfully  selling  alcoholic  beverages 
and  also  selling  without  a  permit.  While  the  sale  is  in- 
direct, it  nonetheless  is  a  sale  if  the  "cover  charge"  is  used, 
even  in  part,  to  cover  the  cost  of  the  "free  beer."  But  if 
a  beer  wholesaler  donates  the  beer  to  the  dorm  and  the 


12.  id.  §  18B-302(a)(2).  An  underage  person  who  aids  or  abets  another 
violating  the  laws  that  forbid  the  sale,  gift,  possession,  or  purchase  of  alcoholic 
beverages  by  underage  persons  is  guihy  of  a  misdemeanor  punishable  by 
a  fine  of  up  to  $500  or  imprisonment  for  not  more  than  six  months,  or  both, 
in  the  discretion  of  the  court.  Id.  §  18B-302(c)(l).  In  addition,  the  Sate  Roads 
Act  of  1983  provides  that  an  underage  person  convicted  of  purchase,  attempt- 
ing to  purchase,  or  aiding  and  abetting  another  to  purchase  alcoholic  beverages 
will  have  his  driver's  license  suspended  for  one  year.  Id.  §  20-17.3(1).  A  person 
over  the  lawful  drinking  age  who  aids  or  abets  in  the  violation  of  these  pro- 
visions is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  up  to  $2,000  or 
imprisonment  for  not  more  than  two  years,  or  both,  in  the  discretion  of  the 
court.  Id.  §  18B-302(c)(a).  Any  person  who  allows  an  underage  person  to 
use  his  driver's  license  or  other  identification  to  purchase  or  attempt  to  pur- 
chase alcoholic  beverages  will  also  have  his  license  revoked  for  one  year. 

13.  Id  §  183-301(0(7). 

14.  Id.  §  183-101(13). 


Unless  prohibited  by  local  ordinance  or  cam- 
pus policy,  students  who  are  at  least  19, 
faculty,  and  visitors  may  drink  or  possess 
beer  or  unfortified  wine  on  the  campus  of  a 
public  college  or  university  anywhere  and  at 
any  time. 


$3  cover  charge  merely  covers  the  cost  of  the  entertain- 
ment or  the  food  served,  the  ABC  provisions  as  to  sales 
would  not  be  violated."  Use  of  a  portion  of  student  fees 
collected  at  the  beginning  of  the  academic  year  to  finance 
dorm  parties  at  which  alcoholic  beverages  are  served  would 
be  too  remote  to  be  considered  an  illegal  sale.'*  Similar- 
ly, if  a  fraternity  raises  dues  by  $5  a  month  and  uses  the 
extra  money  to  stock  a  refrigerator  with  beer  for  members, 
the  ABC  Commission  does  not  consider  the  fraternity  to 
be  selling  beer. '''  If  a  fraternity  stocks  a  refrigerator  with 
beer  and  places  a  jar  beside  the  refrigerator  into  which 
members  are  to  drop  $1  each  time  they  take  a  beer,  it  is 
illegally  selling  the  beer." 

As  the  preceding  discussion  indicates,  ABC  law  is 
quite  specific  about  what  types  of  alcoholic  beverages,  if 
any,  can  be  possessed,  sold,  or  consumed  at  certain  loca- 
tions. The  following  discussion  will  indicate  which  ABC 
laws  apply  to  different  types  of  schools  and  campus 
locations. 

Public  Elementary  and  Secondary  Schools 

Elementary  and  secondary  school  officials  should  be 
aware  of  the  following  provisions  of  ABC  law.  First,  it  is 
illegal  to  possess  or  consume  beer  or  unfortified  wine  on 
any  property  owned  or  leased  by  a  local  school  board  and 
used  for  school  purposes  unless  specifically  authorized 
by  resolution  of  the  board."  Therefore  no  alcoholic 
beverages  may  be  served  on  property  owned  by  a  local 
school  board  for  either  a  school  group  or  outside  groups, 
regardless  of  the  group  members'  age,  unless  the  local 
school  board  has  specific  policies  that  allow  alcoholic 
beverages  to  be  served  on  school  property  in  specific  cir- 
cumstances. For  example,  school  board  authorization 
would  be  necessary  before  the  Class  of  1965  could  serve 


15.  Convei^ation  A.  W.  Turner,  Hearing  Officer.  State  ABC  Commission. 

16.  Id. 

17.  Id. 

18.  Id. 

19.  Id.  §  188-301(0(7). 
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alcoholic  beverages  at  a  reunion  held  on  a  high  school 
campus. 

Second,  it  is  illegal  to  publicly  display  fortified  wine, 
spirituous  liquor,  or  mixed  beverages  at  an  athletic 
contest.^"  Presumably  the  statute  barring  possession  and 
consumption  of  alcoholic  beverages  on  school  grounds 
would  apply  to  athletic  contests  on  school  property.  This 
general  provision,  barring  public  display  but  not  necessarily 
discreet  consumption,  would  apply  to  school-sponsored 
athletic  contests  not  held  on  school  property. 

One  other  provision  of  ABC  law  specifically  applies 
to  elementary  and  secondary  schools.  An  ABC  ad- 
ministrative regulation  forbids  advertising  alcoholic 
beverages  in  programs  for  events  or  activities  of  elemen- 
tary and  secondary  schools.  In  addition,  if  these  events 
are  broadcast  over  radio  or  television, 2'  there  may  be  no 
commercials  for  alcoholic  beverages. 


Public  Community  Colleges, 
Colleges,  and  Universities 

For  purposes  of  discussing  ABC  laws  as  applied  to 
public  community  colleges,  colleges,  and  universities,  we 
will  first  consider  the  provisions  that  apply  to  the  college 
campus  in  general.  The  discussion  will  then  address  the 
use  of  alcoholic  beverages  at  specific  types  of  campus  pro- 
perty, including  dormitories;  noncommercial  campus 
buildings;  commercial  establishments;  and  open  areas  on 
campus,  including  streets,  sidewalks,  and  athletic  fields. 


Alcohol  Use  on  Campus- 
General  Considerations 

The  following  ABC  laws  apply  generally  to  all  col- 
lege campus  locations.  First,  as  discussed  above,  state  law 
permits  unrestricted  purchase,  possession,  and  consump- 
tion of  beer  and  unfortified  wine  for  personal  use  for  any 
person  19  years  old  or  older,  except  as  prohibited  by 
specific  ABC  statutes. 22  Thus,  under  the  state  law,  anyone 
at  least  19  years  old  may  possess  or  consume  beer  or  un- 
fortified wine  on  a  public  college  or  university  campus 
at  any  time.  But  this  law  may  be  modified  in  two  ways. 
(1)  These  institutions  may  adopt  policies  that  are  more 
restrictive  than  state  law.  For  example,  school  officials  can 
decide  to  prohibit  or  restrict  the  use  of  beer  and  wine  on 
campus  to  specified  areas  under  specified  conditions.  (2) 
City  or  county  ordinances  may  restrict  or  prohibit  posses- 


sion or  consumption  of  beer  or  unfortified  wine  on  city 
or  county  property.^^  Thus,  unless  prohibited  by  local  or- 
dinance or  campus  policy,  students  who  are  at  least  19, 
faculty,  and  visitors  may  drink  or  possess  beer  or  unfor- 
tified wine  on  the  campus  of  a  public  college  or  universi- 
ty anywhere  and  at  any  time. 

Second,  North  Carolina  ABC  law  requires  that  peo- 
ple who  sell  alcoholic  beverages  obtain  the  appropriate 
ABC  permit  and  revenue  license.  However,  no  permit  may 
be  issued  for  the  sale  of  malt  beverages,  unfortified  wine, 
or  fortified  wine  to  a  business  on  the  campus  or  property 
of  a  public  school  or  college.  2*  This  rule  has  been  strictly 
applied  to  ban  all  sales  of  alcoholic  beverages  on  public 
campuses— including  sales  of  individual  drinks  at  private 
parties  or  fund-raisers  and  sales  by  campus  commercial 
establishments  like  snack  shops  and  cafeterias.^'  The  on- 
ly exception  to  this  rule  allows  a  hotel  located  on  univer- 
sity property  (for  example,  the  Carolina  Inn  in  Chapel  Hill) 
to  obtain  permits  for  serving  beer,  wine,  and  mixed 
drinks." 

Although  the  sale  of  alcoholic  beverages  on  campus 
is  forbidden,  under  some  circumstances  a  nonprofit  cam- 
pus group  can  obtain  a  permit  to  sell  alcoholic  beverages; 
however,  the  sale  may  not  occcur  on  campus.  In  jurisdic- 
tions where  the  sale  of  alcoholic  beverages  is  lawful, ^^  a 
nonprofit  organization  can  receive  a  permit  to  sell  beer, 
unfortified  wine,  and  fortified  wine  or  to  allow  brown- 
bagging  at  organization  fund-raisers. ^^  The  organization 
may  not  sell  spirituous  liquor  or  mixed  beverages.  Such 
a  group  may  be  issued  only  one  such  permit  per  calendar 
quarter,"  and  the  ABC  Commission  has  interpreted  the 
law  to  forbid  the  issuance  of  these  special  one-time  per- 
mits for  use  at  on-campus  functions.'"  Thus  an  on-campus 
fraternity  house  would  not  be  issued  a  permit  to  hold  such 
a  fund-raiser  in  its  fraternity  house,  while  an  off-campus 
fraternity  would.  But  the  on-campus  fraternity  could  be 
issued  a  permit  for  a  fund-raiser  to  be  held  off  campus. 

Finally,  it  is  illegal  to  possess  or  consume  any  for- 
tified wine,  spirituous  liquor,  or  mixed  beverages  in  any 
place  where  the  possession  or  consumption  of  that  beverage 
has  been  forbidden  by  the  owner  or  other  person  in  charge 
of  the  premises."  This  statute  was  designed  to  apply  to 
a  commercial  premise  without  a  brown-bag  or  mixed- 


20.  Id.  §  18B-.Wl(f)(2). 

21.  N.C.  Admin.  Code  lit.  4  (subchapter  2R)  §  .1006 

22.  N.C.  Gen.  Stat.  §  18B-30O(a). 


23.  Id.  §  18B-30O(c). 

24.  Id.  §  18B-1006(a). 

25.  Supm  note  15. 

26.  N.C.  Gen.  Stat.  §  18B-1006(a). 

27.  G.S.  18B-600  authorizes  townships,  cities,  and  counties  to  hold  elec- 
tions to  detemiine  what  types  of  alcoholic  beverages  may  be  sold  in  their 
community. 

28.  Id  §  188-1002(2). 

29.  Id.  §  18B-10O2(a)(2). 

30.  Supra  note  15. 

31.  N.C.  Gen.  Stat.  §  18B-301(f)(4). 
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beverage  permit  (e.g. ,  it  is  unlawful  to  brown-bag  at  a  pizza 
restaurant  that  does  not  have  a  brown-bagging  permit.) 
However,  the  statute  is  very  broadly  worded  and  could  con- 
ceivably be  interpreted  to  hold  that  a  student  may  not  legally 
possess  fortified  wine,  spirituous  liquors,  or  mixed 
beverages  in  various  campus  locations  if  the  school's 
policies  forbid  the  use  of  hard  liquors  on  campus  or  re- 
quire administrative  approval  before  they  may  be  used  on 
campus.  Such  an  interpretation  would  lend  statutory  sup- 
port to  enforcement  of  school  policy. 

Dormitories 

Beer  and  Unfortified  Wine.  Since  state  law  permits 
unrestricted  possession  and  consumption  of  beer  and  un- 
fortified wine  for  personal  use  by  anyone  19  years  old  or 
older, '^  the  law  permits  students  to  possess  and  consume 
beer  and  unfortified  wine  in  all  parts  of  a  dormitory,  in- 
cluding dorm  rooms,  lounges,  hallways,  etc.  But  school 
officials  may  restrict  or  totally  forbid  possession  or  con- 
sumption of  beer  and  unfortified  wine  throughout  a  dor- 
mitory or  in  particular  dormitory  locations. 

Fortified  Wine  and  Spirituous  Liquor.  ABC  statutes 
permit  possession  and  consumption  of  fortified  wine  and 
spirituous  liquor  only  in  specified  circumstances:  (1)  Unless 
the  college  adopts  a  more  restrictive  policy,  a  student  who 
is  at  least  21  may  possess  any  amount  of  fortified  wine 
or  spirituous  liquor  in  his  own  home,  including  a  dormitory 
room,  or  in  a  temporary  residence  like  a  hotel  room." 
(2)  When  he  is  away  from  home,  he  may  possess  for  the 
use  of  himself  and  his  guests  not  more  than  four  liters  (ap- 
proximately one  gallon)  of  fortified  wine  or  spirituous  li- 
quor at  the  residence  of  any  other  person  with  that  per- 
son's consent. '■♦  That  is,  absent  a  campus  policy  to  the  con- 
trary, a  21-year-old  student  may  possess  up  to  four  liters 
in  a  friend's  dorm  room  if  the  friend  consents.  ABC  law 
is  not  clear  about  whether  dorm  lounges  or  lobbies  are 
to  be  considered  part  of  a  student's  home  for  purposes  of 
allowing  possession  or  consumption  of  fortified  wine  or 
spirituous  liquor.  Given  the  "public"  and  "shared"  nature 
of  dorm  lounges  and  lobbies,  these  areas  would  not  seem 
to  be  part  of  a  student's  home. 

Dorm  Parties.  Since  alcoholic  beverages  may  not  be 
sold  on  the  campus  of  a  public  college  or  university,  dorms 
may  not  hold  parties  and  sell  alcoholic  beverages  by  the 
cup  or  collect  a  cover  charge  that  defrays  the  cost  of  the 
alcoholic  beverages  served.  Student  activity  fees  may  be 
used  to  purchase  alcoholic  beverages  to  serve  at  dorm  par- 


ties as  long  as  adequate  precautions  prevent  underage  per- 
sons from  being  served.^' 

Noncommercial  Buildings  on  Campus 

Beer  and  Unfortified  Wine.  As  we  have  seen,  beer 
and  unfortified  wine  may  be  possessed  and  consumed 
without  restriction  by  anyone  19  or  older  except  as  pro- 
hibited by  specific  ABC  law.  Thus  eligible  students,  faculty, 
or  visitors  may  drink  or  possess  beer  and  unfortified  wine 
in  noncommercial  campus  buildings  unless  campus  of- 
ficials have  adopted  policies  to  the  contrary. 

Fortified  Wine  and  Spirituous  Liquor.  ABC  law 
allows  the  possession  and  use  of  not  more  than  four  liters 
of  fortified  wine  and  spirituous  liquor  on  any  noncom- 
mercial property  that  is  not  open  to  the  public  if  the  owner 
or  other  person  in  charge  of  the  property  consents.'*  Under 
this  provision,  a  school's  chief  administrator  probably  could 
allow  a  group  temporary  exclusive  use  of  a  noncommer- 
cial school  building  for  a  private  function  and  each  member 
of  the  group  who  is  at  least  21  could  legally  bring  four 
liters  of  fortified  wine  or  hard  liquor.  ABC  law  also  per- 
mits a  person  aged  21  or  over  to  possess,  without  a  per- 
mit, any  amount  of  fortified  wine  or  spirituous  liquor  for 
a  private  party,  reception,  or  special  occasion  at  any  non- 
commercial property  that  is  under  his  exclusive  control 
and  supervision  and  is  not  open  to  the  public  during  the 
event."  This  provision  should  allow  a  college  administrator 
to  lease  a  campus  building  to  a  group  for  a  private  party. 
At  such  a  party,  any  amount  of  fortified  wine  or  hard  li- 
quor could  be  possessed  and  served  but  not  sold.  The 
school  may,  however,  adopt  regulations  that  restrict  or  pro- 
hibit these  practices. 

Commercial  Establishments 

Campus  commercial  establishments  include  cafeterias, 
restaurants,  snack  bars,  hotels,  bookstores,  and  theaters. 
Hotels  are  the  only  type  of  commercial  establishment 
located  on  a  public  college  or  university  campus  that  is 
permitted  to  sell  beer,  wine,  and  mixed  drinks.'*  But  cam- 
pus commercial  establishments  may  qualify  for  other  types 
of  ABC  permits.  A  restaurant  located  on  campus  could 
qualify  for  a  brown-bagging  permit  that  authorizes  each 
patron  of  the  business,  with  the  owner's  consent,  to  possess 
and  consume  up  to  four  liters  of  fortified  wine  or  spirituous 
liquor  on  the  premises.''  If  the  university  owns  the 


32.  Id.  §  18B-300(a). 

33.  Id.  §  18B-301(a). 

34.  Id  §  I8B-301(b)(l). 


35.  Supra  note  15. 

36.  N.C.  Gen.  Stat.  §  18B-301(b)(2). 

37.  Id  §  18B-301(c)(2). 

38.  Id.  §  18B-1006(a). 

39.  Id  §  188-1001(7). 
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restaurant,  the  university  would  obtain  the  permit.  But  if 
the  university  leases  the  establishment  to  a  concessionaire, 
the  lessee  would  apply  for  the  permit.  A  restaurant  on  cam- 
pus could  also  qualify  for  a  special-occasion  permit  that 
authorizes  a  host  of  a  reception  or  party  to  being  unfor- 
tified wine,  fortified  wine,  or  spirituous  liquor  onto  the 
premises  of  a  business  with  the  owner's  consent  and  serve 
these  beverages  to  his  guests.*" 

A  party  host  could  receive  a  limited  special-occasion 
permit.*'  This  permit  would  enable  him  (with  the  owner's 
consent)  to  bring  unfortified  wine,  fortified  wine,  and 
spirituous  liquor  onto  the  premises  of  a  campus  business 
(that  did  not  have  a  special-occasion  permit)  and  serve  the 
beverages  to  guests  at  a  reception,  party,  or  special  occa- 
sion being  held  there. 

These  three  permits  authorize  the  serving  and  con- 
sumption, but  not  the  sale,  of  alcoholic  beverages  on  cam- 
pus. While  state  law  allows  campus  commercial  esta- 
blishments to  receive  these  permits,  a  school  could  pre- 
vent commercial  establishments  leased  to  outside  busi- 
nesses from  acquiring  ABC  permits  by  including  a  pro- 
hibitory provision  in  the  lease. 

Open  Areas,  Streets,  and  Athletic  Fields 

Beer  and  Unfortified  Wine.  As  previously  discussed, 
beer  and  unfortified  wine  may  be  possessed  and  consumed 
by  anyone  19  or  over  in  any  location  not  specifically  for- 
bidden by  ABC  law.  Thus  these  beverages  may  be  pos- 
sessed and  consumed  in  campus  outdoor  areas.  But  cam- 
pus policy  may  forbid  or  restrict  the  use  of  alcohol  in  such 
locations. 

Fortified  Wine  and  Spirituous  Liquor.  As  we  have 
seen,  fortified  wine  and  spirituous  liquor  may  be  possessed 
and  consumed  only  in  specified  circumstances.  Thus  they 
generally  may  not  be  possessed  and  consumed  in  open 
areas  and  athletic  fields  on  campus.  Can  an  individual  or 
group  reserve  or  rent  a  specified  open  area  and  serve  for- 
tified wine  or  spirituous  liquor  at  a  social  function  (e.g., 
a  reception  in  the  arboretum  or  a  barbecue  in  a  picnic 
area)?  The  primary  difficulty  with  such  an  arrangement 
would  be  the  problem  of  keeping  the  affair  private.''^  Private 
parties  may  serve  fortified  wine  and  spirituous  liquors  in 
noncommercial  campus  buildings  where  access  can  be 
restricted  by  controlling  who  enters  a  building  or  room. 
In  an  open  area,  determining  who  is  a  guest  and  who  is 
a  trespasser  could  be  difficult.  Thus  private  social  affairs 
at  which  fortified  wine  and  spirituous  liquor  are  served 


generally  may  not  be  held  in  open  campus  areas.  In  con- 
trast, with  the  school  administrator's  consent,  these 
beverages  could  be  possessed  and  served  in  (for  example) 
an  enclosed  outdoor  on-campus  fraternity  house  patio, 
since  the  event  could  remain  private  by  controlling  entrance 
into  the  area.*^ 

Finally,  ABC  laws  specifically  forbid  the  following: 
—Consuming  or  offering  for  consumption  any  fortified 
wine,  spirituous  liquor,  or  mixed  beverages  on  any  public 
road,  street,  highway,  or  sidewalk— including  public  roads 
that  are  adjacent  to  or  run  through  school  campuses.** 
—Publicly  displaying  fortified  wine,  spirituous  liquor,  or 
mixed  beverages  at  an  athletic  contest.*'  Note  that  this  law 
does  not  forbid  discreet  consumption,  though  school  policy 
may  do  so. 

Some  school  officials  have  voiced  concern  about  the 
implications  of  the  new  Safe  Roads  Act**  (which  deals  with 
driving  while  impaired)  on  school  policies  and  liability. 
The  criminal  provisions  of  the  Safe  Roads  Act  do  not  place 
specific  legal  obligations  on  any  school  official.  The  ef- 
fect of  the  act  on  civil  liability  of  schools  and  school  of- 
ficials will  be  discussed  below. 

In  conclusion,  if  a  college  or  university  or  anyone  act- 
ing in  his  capacity  as  an  employee  of  the  school  is  to  be 
involved  in  purchasing,  possessing,  or  furnishing  any  type 
of  alcoholic  beverages,  the  institution's  administrators 
should  understand  the  ABC  statutes.  Violating  the  statutes 
is  a  criminal  offense.  Usually  ABC  requirements  are  fair- 
ly clear,  but  administrators  should  consult  ABC  officials 
when  the  statutes  do  not  provide  sufficient  guidance.  In 
any  event,  colleges  and  universities  can  adopt  policies  on 
alcohol  use  on  campus  that  are  more  restrictive  than  ABC 
law. 


PART  II 

Civil  Liability  for  Use  of  Alcohol  on  Campus 


General  Principles 

While  a  state  enforces  statutory  laws  through  criminal 
prosecutions,  someone  who  has  been  hurt  by  the  conduct 
of  another  must  seek  redress  for  his  injury  through  a  civil 
suit.  The  typical  situations  in  which  alcohol  consumption 
leads  to  injury— and  to  civil  suits  against  schools  and 
universities— are  sadly  familiar  to  school  and  university 


40.  Id.  §  18B-100U8). 

41.  Id.  §  18B-1001(9). 
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administrators.  They  include  accidents  involving  students 
who  drink  at  high  school  proms  and  during  class  trips, 
college  students  who  overindulge  at  dormitory  or  frater- 
nity parties,  and  employees  or  guests  who  drink  during 
campus  functions.  Three  different  sources  of  law  guide 
courts  in  determining  whether  to  hold  administrators  and 
institutions  civilly  liable  for  injuries  that  arise  in  these  situa- 
tions: (1)  common  law  rules  of  tort  liability  for  negligent 
conduct  (the  common  law  is  the  body  of  law— such  as  tort 
law,  contract  law,  and  property  law— that  has  been 
developed  by  court  decisions  rather  than  by  legislatures); 
(2)  dram  shop  statutes  enacted  by  state  legislaUires  (such 
as  the  dram  shop  section  of  North  Carolina's  new  Safe 
Roads  Act);  and  (3)  liability  imposed  by  courts  on  ven- 
dors or  providers  of  alcohol  who  violate  alcoholic  beverage 
control  statutes  by  giving  alcohol  to  underage  or  intox- 
icated people. 

A  tort  is  defined  as  a  wrong  for  which  a  court  will 
provide  relief  to  the  victim  in  the  form  of  monetary 
compensation."'  Negligence  is  one  basis  of  tort  liability. 
Whether  a  school  or  college  can  be  held  liable  in  a  civil 
suit  for  injuries  that  result  from  alcohol  use  on  campus 
or  at  off-campus  school-sponsored  functions  is  generally 
determined  by  whether  the  school  can  be  found  to  have 
been  negligent  in  the  given  circumstances.  Negligence  is 
defined  as  conduct  that  falls  below  the  standard  established 
by  law  for  the  protection  of  others  against  unreasonable 
risk  of  harm.**  Four  criteria  must  be  satisfied  before  an 
individual  or  organization  can  be  held  liable  for  negligence. 

First,  the  person  or  organization  that  the  injured  par- 
ty seeks  to  hold  liable  tor  the  damage  must  have  owed  a 
legal  duty  or  obligation  to  that  person  when  the  injury 
occurred."'  Generally  stated,  a  duty  exists  when  a  party 
is  responsible  for  taking  reasonable  steps  to  protect  another 
from  unreasonable  risks  of  foreseeable  harm.  For  exam- 
ple, a  school  board  and  elementary  and  secondary  school 
officials  have  a  duty  to  supervise  the  conduct  of  children 
on  school  premises  at  all  times  and  to  enforce  pertinent 
rules  and  regulations.'" 

The  second  prerequisite  for  holding  a  person  or 
organization  liable  for  negligence  is  proof  that  the  person 
or  organization  was  actually  negligent  in  the  performing 
the  duty  owed."  Failure  to  act  in  accordance  with  a 
reasonable  standard  of  conduct  can  take  the  form  of  either 
a  negligent  act  or  a  negligent  omission  (i.e. ,  failure  to  act). 
The  reasonableness  of  conduct  is  determined  by  examin- 
ing the  circumstances  when  the  injury  occurred.  Factors 


At  the  elementary  and  secondary  school 
level,  a  school's  liability  for  injuries  caused 
by  student  use  of  alcohol  is  premised  on  the 
school's  duty  to  supervise  students  adequate- 
ly, for  their  own  safety  and  the  safety  of 
others. 


considered  in  a  school  context  would  include  the  student's 
age  and  school  policies  concerning  teachers'  conduct  in 
the  circumstances. 

Third,  the  failure  to  fulfill  a  duty  must  be  a  "prox- 
imate cause"  of  the  injury.'^  Two  factors  are  necessary 
for  a  negligent  act  or  omission  to  be  a  proximate  cause 
of  the  injury.  First,  the  negligence  must  be  an  actual 
physical  cause  in  the  chain  of  causes  that  lead  to  the  in- 
jury. Second,  the  injury  that  occurred  must  have  been  a 
reasonably  foreseeable  consequence  of  the  failure  to  fulfill 
the  duty.  For  example,  a  school  unit  has  a  duty  to  main- 
tain playground  equipment  in  a  reasonably  safe  condition. 
If  school  officials  know  or  should  know  that  a  metal  slide 
is  defective  and  a  student  sustains  an  injury  from  using 
the  slide,  the  failure  to  repair  the  slide  is  one  of  several 
actual  causes  in  the  chain  of  causes  leading  to  the  injury. 
Further,  it  is  reasonably  foreseeable  that  if  the  slide  is  not 
repaired,  a  child  may  be  injured.  Thus  a  school  unit's 
failure  to  maintain  the  equipment  can  be  a  proximate  cause 
(that  is,  a  closely  related  cause)  of  the  injury,  and  the  unit 
can  be  held  liable  for  injuries  suffered  on  a  defective  slide 
if  school  officials  knew  or  should  have  known  that  it  was 
defective  and  did  not  repair  it.'^ 

Finally,  tor  liability  to  arise,  a  definite  injury  must 
actually  occur.  A  teacher  who  allows  first  graders  to  play 
in  the  street  at  a  busy  intersection  obviously  has  failed  in 
her  duty  to  supervise  her  students.  She  cannot  be  held  liable 
for  negligence,  however,  unless  a  child  actually  is  injured 
by  traffic  at  the  intersection.'* 

A  brief  discussion  of  the  history  of  liability  of  ven- 
dors and  providers  of  alcohol  will  help  explain  the  modem 
development  of  the  three  sources  of  liability  mentioned 
above.  In  the  nineteenth  century,  common  law  rules  of  tort 
liability  provided  that  one  who  sold  or  gave  alcoholic 
beverages  to  another  individual  could  not  be  held  liable 
on  the  basis  of  negligence  for  the  harm  that  resulted  from 
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54.  Even  without  an  injury,  such  action  could  of  course  lead  to 
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a  drinker's  intoxication;  only  the  intoxicated  person  could 
be  held  liable. '^  The  concept  of  proximate  cause  was  the 
stumbling  block  to  imposing  liability:  courts  reasoned  that 
it  was  the  drinker's  voluntary  consumption  of  the  alcohol, 
not  the  furnishing  of  alcohol  to  him,  that  caused  the  in- 
jury to  the  third  person. 

During  the  1850s,  some  state  legislatures,  dissatisfied 
with  the  common  law  rule,  began  to  enact  legislation  known 
as  dram  shop  acts  that  gave  innocent  third  parties  who  had 
been  injured  by  an  intoxicated  person  who  had  been  fur- 
nished alcohol  illegally— a  minor  or  someone  who  was 
already  intoxicated— a  statutory  right  to  sue  whoever  had 
furnished  the  alcohol.'*  In  most  states  the  dram  shop  acts 
placed  liability  only  on  commercial  vendors  of  alcoholic 
beverages.''  Thus  social  hosts  who  served  liquor  to  their 
guests  were  not  liable  under  these  laws.'* 

In  other  states,  courts  imposed  civil  liability  on  pro- 
viders of  alcoholic  beverages  on  the  basis  of  violations  of 
alcoholic  beverage  control  acts."  ABC  statutes  in  the 
United  States  generally  forbid  the  sale  or  giving  of  alcoholic 
beverages  to  minors  or  obviously  intoxicated  persons,  and 
they  impose  criminal  penalties  for  such  violations. 
Although  the  statutes  do  not  expressly  impose  civil  liability 
for  violating  them,  courts  have  used  these  ABC  statutes 
as  a  basis  for  imposing  civil  liability  for  injuries  that  result 
from  violations  of  the  statute  on  the  grounds  that  viola- 
tion of  a  statute  is  automatically  negligence.*"  As  with  the 
dram  shop  acts,  this  theory— known  as  common  law  dram 
shop  liability— has  been  used  primarily  to  hold  commer- 
cial vendors  of  alcoholic  beverages  liable  for  injuries  in 
circumstances  under  which  ABC  violations  have 
occurred.*'  Within  the  past  fifteen  years,  however,  a  few 
courts  have  extended  civil  liability  also  to  social  hosts  on 
the  same  basis.*-  Still,  while  North  Carolina  courts  have 
used  this  theory  to  hold  commercial  vendors  who  violate 
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statutory  prohibitions  forbidding  sales  to  minors  and  in- 
toxicated persons  liable  for  subsequent  injuries,  they  have 
not  held  social  hosts  liable  under  it.*' 

Finally,  some  courts  have  overruled  the  old  common 
law  tort  rules  that  barred  civil  liability  of  a  vendor  or  pro- 
vider for  negligence  and  held  vendors  or  providers  liable 
under  common  law  negligence  principles.  Courts  that  have 
adopted  this  approach  place  the  vendor  or  provider  under 
a  duty  not  to  sell  or  provide  liquor  to  a  person  when  the 
sale  or  gift  creates  a  foreseeable  risk  of  harm  to  that  per- 
son or  to  others.*"  In  effect,  those  courts  have  acted  like 
the  legislatures  that  have  passed  dram  shop  statutes  to  im- 
pose a  duty— and  potential  liability— on  alcohol  vendors 
and  providers  not  to  sell  alcohol  to  underage  or  intoxicated 
people.  This  theory  has  been  used  faidy  widely  as  a  basis 
for  holding  commercial  vendors  liable,  but  state  legislatures 
and  courts  have  been  reluctant  to  adopt  policies  that  render 
a  social  host  liable.*'  In  general,  the  common  law  rule 
that  a  social  host  is  not  liable  for  injuries  caused  by  his 
intoxicated  guests  remains  in  effect  in  most  states,  including 
North  Carolina.** 

In  North  Carolina,  civil  liability  for  injuries  caused 
by  intoxicated  persons  is  controlled  by  the  dram  shop  pro- 
vision, court  interpretations  of  ABC  laws,  and  the  com- 
mon law.  The  North  Carolina  dram  shop  provision,  enacted 
as  part  of  the  Safe  Roads  Act  of  1983,  is  narrowly  drawn. 
It  provides  that  someone  with  an  ABC  permit  is  civilly 
liable  only  if  he  negligently  sells  or  furnishes  to  an 
underage  person  an  alcoholic  beverage  that  causes  or  con- 
tributes to  that  person's  intoxication  and  the  resulting  in- 
toxication leads  to  an  injury  caused  by  the  underage  per- 
son's negligent  operation  of  a  vehicle  while  impaired.*' 
The  only  types  of  ABC  permits  that  can  be  obtained  for 
on-campus  activities  are  a  brown-bagging  permit,  a  special- 
occasions  permit,  and  a  limited  special-occasions  permit. 
These  three  types  of  permits,  as  well  as  the  special  one- 
time permit  for  quarteriy  nonprofit  fund-raisers  held  off 
campus,  are  specifically  exempted  from  liability  for 
damages.*'  Therefore,  no  civil  liability  provisions  of  the 
Safe  Roads  Act  apply  to  schools  or  colleges. 

Despite  the  narrow  limits  of  the  North  Carolina  dram 
shop  provision,  several  recent  North  Carolina  cases  have 
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extended  liability  for  third-party  injuries  beyond  the  specific 
provisions  of  the  statute  by  using  the  common  law  dram 
shop  theory.  In  Chastain^v.  Litton.  Inc.,^^  an  employer, 
Litton,  served  alcoholic  beverages  to  employees  at  a  com- 
pany Christmas  party.  An  intoxicated  employee  left  the 
party,  ran  a  red  light,  and  killed  another  motorist.  The 
estate  of  the  deceased  motorist  sought  to  hold  Litton  liable 
for  the  wrongful  death  of  the  motorist.  Litton  argued  that 
the  company  had  served  alcoholic  beverages  as  a  social 
host  and  therefore  could  not  be  held  liable  for  injuries 
caused  by  intoxicated  "guests"  (e.g.,  employees).  The 
Fourth  Circuit  Court  of  Appeals  decided  that  (a)  under 
North  Carolina  law  a  social  host  is  not  liable  for  injuries 
caused  by  intoxicated  guests,  but  (b)  one  who  dispenses 
alcoholic  beverages  for  a  business  purpose,  such  as  to  im- 
prove employee  relations,  is  not  a  social  host.  Thus  an 
employer-host  who  serves  alcoholic  beverages  for  a 
business  purpose  can  be  held  liable  under  the  same  prin- 
ciples of  law  that  govern  the  liability  of  commercial  ven- 
dors of  alcoholic  beverages.  In  such  a  situation,  liability 
will  result  if  the  employer-host  does  not  exercise  ordinary 
care  in  furnishing  alcoholic  beverages  to  an  employee-guest 
known  to  be  intoxicated.  Thus  the  definition  of  who  may 
be  held  liable  was  broadened  beyond  persons  who  have 
an  ABC  license  to  include  anyone  who  serves  alcoholic 
beverages  for  a  business  purpose. 

In  a  recent  case'"  the  North  Carolina  Court  of  Ap- 
peals held  that  one  who  knowingly  sells  alcoholic  beverages 
to  an  intoxicated  person  can  be  held  liable  for  injuries  to 
innocent  third  parties.  Since  schools,  colleges,  and  univer- 
sities are  not  permitted  to  sell  alcoholic  beverages,  that 
case  does  not  apply  directly  to  the  school  situation.  But 
this  case  and  Chastain  v.  Litton.  Inc.  indicate  that  the  courts 
may  extend  liability  to  situations  beyond  those  covered  by 
specific  statutes.  Thus  school  administrators  should  be 
aware  that  civil  liability  may  be  extended  further  than  the 
statutes  and  current  case  law  provide.  This  is  true  when 
provisions  of  ABC  law,  particularly  those  related  to  safe- 
ty, have  been  violated.  If  school  administrators  decide  to 
serve  alcohol  at  a  school-sponsored  function,  they  should 
be  careful  to  comply  with  all  applicable  ABC  statutes. 


Schools,  Use  of  Alcohol, 
and  Civil  Liability 

Can  an  educational  institution  be  held  civilly  liable 
for  injuries  caused  by  use  of  alcohol?  Three  different  types 
of  relationships  could  be  a  basis  for  legal  liability:  the 
student-elementary  or  secondary  school  relationship,  the 


student-college  relationship,  and  the  school-employee  rela- 1 
tionship.  As  the  section  above  points  out,  the  basis  for 
this  liability  would  be  found  not  in  statutory  law  but  in 
the  legal  duties  that  schools  and  colleges  owe  their  students 
and  possibly  other  people  under  common  law.  The  essential 
questions  are:  what  are  the  types  of  duties  owed,  and  to 
whom  do  schools  and  colleges  owe  these  duties?  The 
answers  vary  according  to  the  legal  relationship  between 
the  schools  and  its  students  and  between  the  school  and 
its  employees. 

Elementary  and  Secondary  Schools 

The  duties  of  elementary  and  secondary  schools  arise 
from  the  fact  that  almost  all  students  are  minors  (under 
18).  The  school,  therefore,  stands  in  loco  parentis  to 
students  and  is  charged  with  a  parent's  rights,  duties,  and 
responsibilities.  The  in  loco  parentis  role  entails  two  duties: 
control  and  protection.  In  its  in  loco  parentis  position,  the 
school  must  exercise  reasonable  control  over  the  students. 
This  duty  arises  from  the  fact  that  a  child,  to  a  degree  that 
depends  on  his  age,  cannot  be  expected  to  appreciate  the 
potential  danger  of  his  actions.  Thus  the  school,  standing 
in  loco  parentis,  must  exercise  reasonable  control  over  him 
while  he  is  in  the  school's  charge.  The  school  also  has 
a  duty  to  protect  every  student  from  unreasonable  risk  of 
foreseeable  harm.  The  duty  to  protect  arises  from  the  fact 
that  a  student,  depending  on  his  age,  may  not  be  able  to 
recognize  dangerous  situations  or  to  take  reasonable  steps 
to  protect  himself  from  that  danger. 

What  constitutes  exercising  "reasonable  control"  over 
a  child  depends  largely  on  the  circumstances  in  each  situa- 
tion. A  parent  has  a  duty  to  exercise  reasonable  control 
over  a  child  if  he  knows  or  should  know  either  the  danger 
of  the  situation  or  that  his  child  has  a  tendency  toward 
behavior  that  might  have  an  injurious  outcome.'"  The  case 
oi  Moore  v.  Crumpton''^  illustrates  this  point.  A  17-year- 
old  boy  with  a  history  of  emotional  problems  and  drug 
abuse  consumed  a  combination  of  alcoholic  beverages  and 
illegal  drugs  and  later  raped  a  woman  at  knifepoint.  The 
victim  sued  the  boy's  parents,  alleging  that  they  were 
negligent  in  their  duty  to  exercise  reasonable  care  to  con- 
trol and  supervise  their  son.  The  North  Carolina  Supreme 
Court,  in  deciding  that  the  parents  had  not  been  negligent, 
noted  that  controlling  a  17-year-old  is  much  harder  than 
controlling  a  younger  child.  The  Court  feh  that  the  parents 
had  done  all  they  could  have  done  to  control  their  son  short 
of  physically  restraining  his  movements  and  placing  him 
under  24-hour-a-day  observation.  Further,  even  though  the 
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I   parents  knew  that  their  son  had  emotional  problems,  they 
had  no  reason  to  believe  that  he  had  the  propensity  to  com- 
I    mit  a  violent  act  since  two  psychologists  had  assured  them 
I   that  the  boy  was  nonviolent.  Thus,  in  this  particular  case 
I   the  parents  did  not  have  the  ability  to  control  the  child, 
and  they  did  not  and  could  not  have  known  that  he  had 
the  propensity  to  commit  such  an  act.  A  school,  like  a 
parent,  has  a  duty  to  exercise  reasonable  control  over  a 
student  but  will  not  be  held  liable  if  the  student's  act  was 
'    not  reasonably  foreseeable''^  and  the  school  had  no  actual 
opportunity  to  control  the  behavior. 

The  duty  of  elementary  and  secondary  schools  to  pro- 
tect students  from  risk  of  foreseeable  harm  and  to  exer- 
cise reasonable  control  of  their  behavior  requires  the  school 
to  supervise  the  children  in  its  care  adequately  and  to  en- 
force rules  and  regulations.^''  What  constitutes  "adequate 
supervision,"  however,  varies  considerably  with  the  cir- 
cumstances of  each  situation.  Even  at  the  elementary  school 
level,  courts  have  not  ruled  that  a  teacher  or  chaperone 
must  either  remain  with  her  class  at  all  times  or  provide 
other  adult  supervision  at  all  times  while  she  is  absent." 
A  school  is  not  an  insurer  of  student  safety.^*  Thus  a  school 
generally  will  not  be  held  liable  for  insufficient  supervi- 
sion if  the  event  that  caused  the  injury  was  not  reasonably 
foreseeable." 

The  issue  of  whether  an  elementary  or  secondary 
school  provided  adequate  supervision  in  a  situation  in 
which  someone  was  injured  as  a  result  of  student  use  of 
alcoholic  beverages  does  not  appear  to  have  been  addressed 
by  the  courts  of  any  state.  However,  by  applying  principles 
of  tort  law  from  cases  in  which  adequacy  of  supervision 
was  at  issue,  the  following  generalizations  can  be  made. 
First,  the  known  tendency  of  adolescents  to  engage  in  risky 
behavior  is  a  factor  that  school  officials  must  consider  in 
providing  supervision  in  a  particular  situation.^'  Thus,  for 
example,  school  officials  should  consider  the  need  to  pre- 
vent consumption  of  alcohol  when  they  decide  how  many 
chaperones  to  assign  to  a  school-sponsored  dance.  Second, 
a  school  may  be  held  liable  for  negligent  supervision  if 
a  teacher  watches  a  dangerous  activity  without 
intervening."  In  the  context  of  student  use  of  alcohol,  a 
teacher  who  ignores  beer-drinking  at  a  school-sponsored 
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dance  or  in  a  bus  full  of  band  members  returning  from 
a  football  game  could  be  held  to  have  been  negligent  in 
his  supervisory  duties. 

Third,  the  duty  to  supervise  adequately  extends  to  off 
campus  extracurricular  activities  when  students  are  in  the 
school's  care  and  under  its  control. '"^  Defining  adequate 
supervision  may  be  especially  difficult  in  the  context  of 
overnight  trips,  during  which  high  school  students  have 
been  known  to  violate  school  drinking  policies.  Apparently 
no  court  cases  have  addressed  this  specific  issue.  Since 
courts  have  not  required  teachers  and  chaperones  to  be 
with  students  at  all  times,*'  adequately  supervising  a  high 
school  group  would  not  require  an  adult  chaperone  for  each 
motel  room.  The  students'  age,  maturity  level,  and 
trustworthiness,  however,  are  factors  that  should  be  con- 
sidered in  providing  chaperones  for  these  occasions. 

Even  if  a  school  has  not  provided  adequate  supervi- 
sion or  exercised  reasonable  control,  the  school  may  escape 
liability  unless  the  injured  party  can  show  that  the  school 
knew  of  the  student's  dangerous  propensity  or  that  the  in- 
jured party's  reliance  on  a  school  rule  or  school  enforce- 
ment of  the  rule  led  him  to  not  take  action  on  his  own  behalf 
to  avoid  injury.*^  On  the  basis  of  this  reasoning,  high  school 
officials  have  been  held  not  liable  for  injuries  to  a  motorist, 
even  though  negligent  enforcement  of  a  school  no-driving 
policy  permitted  a  high  school  student  to  drive  his  own 
car  to  a  mid-day  off-campus  vocational  program  (and  hav- 
ing the  accident  that  injured  the  motorist),  instead  of  tak- 
ing a  school  bus  as  required.*^ 

To  whom  does  an  elementary  or  secondary  school  owe 
a  duty  to  protect  from  unreasonable  risk  of  foreseeable 
harm?  When  a  student  consumes  alcoholic  beverages,  three 
types  of  persons  may  be  injured  as  a  result  of  his 
intoxication— the  student,  an  innocent  student,  and  an  in- 
nocent nonstudent.  The  school's  potential  liability  is  dif 
ferent  for  each  of  these  persons. 

Where  a  student  willfully  violates  a  school's  no- 
drinking  policy  and  is  injured  as  a  result  of  his  own  intox- 
ication, a  North  Carolina  school  would  not  be  held  liable 
for  the  injuries  if  the  student  is  deemed  to  have  been  con- 
tributorily  negligent.  An  injured  person  is  held  to  be  con- 
tributorily  negligent  when  his  own  conduct  contributed  as 
a  legal  cause  to  the  harm  suffered  and  his  conduct  falls 
below  the  standard  to  which  the  person  himself  is  required 
to  conform  for  his  own  protection.'"  If  the  school  can 
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establish  that  the  student's  contributory  negligence  partly 
caused  the  injury,  it  cannot  be  held  liable  for  damages, 
even  if  its  negligence  also  partly  caused  the  accident. 

Where  an  intoxicated  student  causes  injury  to  an  in- 
nocent student  while  the  students  are  under  the  care  and 
supervision  of  the  school,  the  school  might  be  held  liable 
for  the  injuries,  depending  on  the  circumstances  of  the 
situation.  In  this  situation  both  elements  of  the  in  loco 
parentis  duty  are  at  issue.  The  school  has  a  duty  to  con- 
trol the  student  who  was  drinking,  and  it  has  a  duty  to 
protect  the  innocent  student  from  harm. 

In  terms  of  protecting  a  student  from  harm,  the 
foreseeability  of  harm  to  a  teacher's  students  is  the  test 
of  the  extent  of  his  duty  to  safeguard  them  from  dangerous 
situations  or  acts  of  others.*'  Thus  a  school  could  be  held 
liable  for  injuries  to  other  students  caused  by  an  intox- 
icated student  if  the  incident  that  occurred  was  both 
reasonably  foreseeable  and  preventable  through  adequate 
supervision  and  control  of  student  behavior. 

For  example,  if  a  teacher  allows  a  belligerent  intox- 
icated student  to  remain  at  a  dance,  the  school  could  be 
held  liable  for  negligent  supervision  if  that  student  later 
assaults  another  student.  A  jury  could  find  that  an  assault 
was  reasonably  foreseeable  under  the  circumstances  and 
could  have  been  prevented  if  the  student  had  been  removed 
from  the  dance.  In  contrast,  the  school  would  not  be  liable 
if  an  intoxicated  student,  without  forewarning,  forced  his 
way  into  the  dance  and  assaulted  a  student  before 
chaperones  or  security  personnel  could  remove  him. 

When  an  intoxicated  student  injures  an  innocent 
nonstudent,  the  basis  of  finding  a  duty  is  more  limited. 
While  the  in  loco  parentis  duty  to  exercise  reasonable  con- 
trol of  the  student  applies,  the  school  has  no  special  duty 
to  protect  the  nonstudent  from  harm.  Thus  the  innocent 
nonstudent  would  be  required  to  take  reasonable  steps  to 
protect  himself  from  foreseeable  risk  of  harm. 

A  school  may  still  be  liable  for  failure  to  exercise 
reasonable  control  of  a  student  if  the  nonstudent  victim 
can  show  that  the  school  had  the  ability  and  opportunity 
to  control  the  child  and  knew  or  should  have  known  of 
the  need  for  such  control.**  As  discussed  earlier,  however, 
a  school  is  not  required  to  provide  constant  supervision 
of  students.*''  Further,  as  the  Moore**  case  discussed  above 
indicates,  a  parent  (or  school  officials)  may  know  that  a 
student  has  certain  tendencies— for  example,  to  use  drugs 
or  alcohol— without  necessarily  (1)  being  able  to  control 
him  at  all  times,  (2)  knowing  of  his  propensity  to  be  violent, 
or  (3)  being  able  to  foresee  that  failure  to  control  such  pro- 


Recent  cases  seem  to  indicate  that  a  college 
or  university  has  no  duty  to  control  students' 
consumption  of  alcoholic  beverages  and  thus 
cannot  be  held  liable  for  injuries  caused  by 
their  use  of  alcohol. 


pensity  may  result  in  injurious  consequences.  As  a  result, 
in  some  situations  the  victim  would  find  it  difficult  to  prove 
that  the  parent  (or  the  school  officials)  did  not  exercise 
reasonable  control  under  the  circumstances. 

In  summary,  at  the  elementary  and  secondary  school 
level,  a  school's  liability  for  injuries  caused  by  student  use 
of  alcohol  is  premised  on  the  school's  duty  to  supervise 
of  students  adequately,  for  their  own  safety  and  the  safety 
of  others.  To  avoid  liability,  school  officials  should  adopt 
clear  policies  that  forbid  use  of  alcoholic  beverages  at  any 
school  activity  and  then  provide  adequate  personnel  to  en- 
force these  policies  consistently.  Disciplinary  policies 
should  specify  sanctions  to  punish  students  who  violate 
this  rule.  The  U.S.  Supreme  Court  has  ruled  that  in  most 
cases  when  a  student  challenges  a  punishment  imposed 
for  use  of  alcohol,  courts  should  defer  to  the  school  board's 
interpretation  of  a  school  policy.*' 

Community  Colleges, 
Colleges,  and  Universities 

The  institutional  liability  of  a  community  college  or 
university  for  injuries  that  result  from  use  of  alcoholic 
beverages  must  be  examined  in  a  different  context  from 
the  one  that  applies  to  elementary  and  secondary  school 
liability  in  the  same  situation.  Most  postsecondary  students 
are  18  or  older,  with  all  the  privileges  and  responsibilities 
of  adulthood  except  fiiU  privileges  to  use  alcohol  beverages. 
Thus  in  recent  years  courts  have  held  that  a  college  or 
university  does  not  stand  in  loco  parentis  to  its  students, 
with  the  attending  duties  to  protect  them  from  harm  and 
to  control  their  behavior.'"  Given  this  trend,  several  re- 
cent court  cases  have  held  that  a  college  or  university  has 
no  duty  to  control  the  alcoholic  consumption  of  students." 
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Since  many— but  not  all— college  students  can  legal- 
ly purchase  and  consume  some  type  of  alcoholic  beverage, 
two  different  situations  must  be  considered.  First,  can  a 
college  or  university  be  held  liable  when  a  student  con- 
sumes alcoholic  beverages  provided  by  himself  and  as  a 
result  that  student,  another  student,  or  an  innocent  third 
party  is  injured?  Second,  can  a  college  or  university  be 
held  liable  when  the  institution  has  in  some  way  furnished 
or  assisted  in  serving  alcoholic  beverages  to  a  student  and 
as  a  result  that  student,  another  student,  or  an  innocent 
third  party  is  injured? 

In  Baldwin  v.  Zoradi^^  several  California  college 
students  younger  than  the  legal  drinking  age  consumed 
amounts  of  student-provided  alcohol  in  their  dorm  in  viola- 
tion of  university  rules  and  then  left  the  campus  in  their 
cars.  They  engaged  in  a  speeding  contest  that  ended  in  a 
crash  in  which  one  student  was  severely  injured.  That  stu- 
dent sued  the  university,  alleging  that  university  em- 
ployees—including trustees  and  dorm  counselors— had  not 
enforced  regulations  against  student  use  of  alcohol  on  cam- 
pus and  therefore  had  failed  in  their  duty  to  control  stu- 
dent behavior.  The  California  Court  of  Appeals  rejected 
that  claim,  holding  that  a  modern  university  does  not 
assume  an  in  toco  parentis  relationship  to  the  sUident.  Thus 
it  has  no  duty  to  control  student  consumption  of  alcohol, 
even  when  the  student  is  below  the  legal  drinking  age.  Fur- 
ther, the  fact  that  university  policies  forbade  the  use  of 
alcohol  on  campus  did  not  impose  a  duty  on  the  universi- 
ty to  enforce  the  policy,  since  there  was  no  special  rela- 
tionship between  the  snident  and  the  university  that  created 
such  a  duty.  The  court  also  rejected  the  student's  argu- 
ment that  failure  to  enforce  alcoholic  regulations  created 
a  risk  of  harm  and  a  dangerous  condition.  It  held  that 
liability  tor  a  dangerous  condition  arises  only  where  some 
physical  feature  of  the  property  has  been  at  least  a  con- 
tributing defect  that  led  to  injury.  Thus  the  Baldwin  case 
indicates  that  a  college  or  university  is  not  liable  for  not 
controlling  student  drinking,  even  though  it  has  a  policy 
that  forbids  the  use  of  alcohol  on  campus. 

The  issues  are  slightly  different  when  the  question  is 
whether  a  college  or  university  may  be  held  liable  when 
the  school  in  some  way  furnishes  alcoholic  beverages  to 
students.  The  school  no  more  assumes  an  in  loco  paren- 
tis relationship,  with  a  duty  to  control  consumption  of 
alcohol,  when  the  college  or  university  provides  the 
beverages  than  it  does  when  students  provide  them.  For 
example,  in  Bradshaw  v.  Rowlings,'*^  a  college  adviser 
helped  to  plan  a  sophomore  class  picnic,  and  he  co-signed 
a  check  for  class  funds  that  were  later  used  to  purchase 
beer.  The  Third  Circuit  Court  of  Appeals  held  that  the 


college  could  not  be  held  liable  for  injuries  sustained  in 
an  accident  by  a  student  who  rode  with  another  student 
who  had  become  intoxicated  at  the  picnic.  The  court  ex- 
plained that  the  college  did  not  have  a  duty  to  control  stu- 
dent drinking— not  even  when  the  beer  was  purchased  with 
sophomore  class  funds,  for  which  a  faculty  member  was 
a  co-signee. 

While  a  college  or  university  does  not  assume  in  loco 
parentis  duties  by  furnishing  alcoholic  beverages,  if  the 
school  furnishes  alcoholic  beverages  to  anyone— student 
or  nonstudent— it  becomes  subject  to  all  applicable  ABC 
laws  and  to  the  common  law  developments  that  pertain  to 
social  hosts  and  commercial  vendors.  Thus,  if  a  school 
or  university  serves  beer  or  other  alcoholic  beverages  at 
a  class  picnic,  dorm  party,  or  graduation  reception,  it  is 
acting  as  a  social  host.  As  we  saw  earlier.  North  Carolina 
law  does  not  hold  a  social  host  liable  for  injuries  caused 
by  inebriated  guests.  Thus  under  current  North  Carolina 
law  a  college  or  university  could  not  be  held  liable  when 
alcoholic  beverages  are  served  by  the  school  as  a  social 
host.  Administrators  should  remember  that  courts  in  a  few 
states  have  held  social  hosts  liable  when  the  host  know- 
ingly served  alcoholic  beverages  to  minors  or  visibly  in- 
toxicated adults.''*  In  addition.  North  Carolina  courts  have 
been  willing  to  hold  commercial  vendors  liable  for  know- 
ingly selling  to  minors  or  visibly  intoxicated  customers. 
Thus,  while  there  is  no  precedent  in  North  Carolina  that 
holds  social  hosts  liable,  universities  and  colleges  officials 
who  decide  to  furnish  alcoholic  beverages  to  students 
should  take  adequate  precautions  to  prevent  service  to 
minors  or  intoxicated  persons.  Such  measures  are  required 
in  order  to  conform  with  the  spirit  of  the  ABC  laws;  they 
also  represent  responsible  policy-making.  A  college  or 
university  does  not  risk  greater  liability  by  adopting  regula- 
tions concerning  student  use  of  alcoholic  beverages." 

Schools  As  Employers 

Where  a  school  employee  consumes  alcoholic 
beverages  provided  by  himself  and  becomes  intoxicated 
on  the  job,  the  school  generally  will  not  be  held  liable  for 
the  injuries  caused  by  the  employee,  since  consuming 
alcoholic  beverages  is  outside  the  scope  of  his  employ- 
ment (e.g.,  unrelated  to  the  school's  business  or  the 
employee's  responsibilities). '*-The  school  may,  however, 
be  held  liable  if  it  was  negligent  in  selecting  or  supervis- 
ing the  employee." 
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If  a  school  furnishes  alcoholic  beverages  to  an 
employee,  different  considerations  come  into  play.  The 
Chastain^*  case,  discussed  earlier,  held  that  one  who 
dispenses  alcoholic  beverages  for  a  business  purpose  can 
be  held  liable  under  the  same  principles  of  law  that  govern 
the  liability  of  commercial  vendors  of  alcoholic  beverages. 
Under  the  rule  of  this  case,  a  school,  college,  or  univer- 
sity that  serves  alcoholic  beverages  at  a  Christmas  party 
for  employees  could  be  held  liable  for  injuries  to  third  per- 
sons if  a  jury  finds  that  the  school  served  the  beverages 
for  a  business  purpose  like  promoting  employee  good  will. 
The  Chastain  case  indicates  that  school  and  college  ad- 
ministrators who  decide  to  serve  alcoholic  beverages  at 
school-sponsored  functions  that  could  be  considered  to  have 
a  business  purpose  should  be  exceptionally  careful  not  to 
serve  minors  or  intoxicated  persons. 


Conclusion 


Several  general  conclusions  can  be  drawn  from  this 
review  of  the  law  and  the  use  of  alcoholic  beverages  on 
public  school,  college,  and  university  campuses.  First, 
school  officials  should  understand  the  requirements  of  ABC 
law.  Second,  they  should  develop  specific  policies  govern- 
ing the  use  of  alcohol  by  students,  employees,  and  others 
on  school  campuses.  For  elementary  and  secondary 
schools,  policies  prohibiting  the  use  of  alcoholic  beverages 
should  be  designed  to  reflect  the  school's  duty  to  provide 
adequate  supervision  and  control  of  students'  behavior  and 
should  be  consistently  enforced.  For  colleges  and  univer- 
sities, these  policies  at  a  minimum  should  reflect,  a  con- 
cern for  conforming  with  state  ABC  law,  and  they  also 
should  encourage  responsibility  and  consideration  in  the 
use  of  alcoholic  beverages  by  students  and  others. 

Whether  a  school  may  be  held  liable  for  injuries  that 
occur  as  a  result  of  use  of  alcohol  by  a  student  depends 
on  the  student's  age.  Recent  cases  seem  to  indicate  that 
a  college  or  university  has  no  duty  to  control  students'  con- 


sumption of  alcoholic  beverages  and  thus  cannot  be  held 
liable  for  injuries  caused  by  their  use  of  alcohol. 

At  the  elementary  and  secondary  level,  school  liability 
for  injuries  that  result  from  consumption  of  alcohol  by 
students  would  seem  possible  if  the  school  has  not  ade- 
quately supervised  the  students  to  protect  them  from  harm 
or  has  not  exercised  reasonable  control  over  their  behavior. 
To  date,  however,  no  cases  have  been  reported  in  which 
an  elementary  or  secondary  school  has  been  held  liable 
for  injuries  caused  by  student  use  of  alcohol.  The  best  way 
to  avoid  liability  is  to  develop  clear  policies  and  enforce 
them  through  adequate  supervision.  It  is  particularly  im- 
portant for  school  officials  to  prevent  use  of  alcohol  if  the 
school  has  been  notified  that  alcohol  is  being  drunk  at 
school-sponsored  activities.  Beyond  these  general 
guidelines,  an  elementary  or  secondary  school  unit's  liabili- 
ty for  injuries  that  result  from  use  of  alcohol  by  students 
depends  heavily  on  the  circumstances  of  the  particular  case, 
including  these  factors:  who  was  hurt,  whether  the  school 
fulfilled  its  duty  to  supervise  adequately,  and  whether  the 
injury  was  foreseeable  and  preventable  through  proper 
supervision. 

Liability  for  injuries  caused  by  an  intoxicated  employee 
rests  on  the  employer-emplcyee  relationship  and  not  direct- 
ly on  the  fact  that  the  employer  is  a  school.  A  school  may 
be  held  liable  for  injuries  caused  by  an  intoxicated  employee 
in  two  situations:  when  the  school  served  the  alcohol  to 
the  employee  for  a  business  purpose,  and  when  it  was 
negligent  in  hiring  or  supervising  of  an  employee. 

Finally,  school  officials  should  be  aware  that  the  law 
pertaining  to  the  use  of  alcoholic  beverages  is  not  static. 
Federal  legislation  recently  enacted  to  encourage  the  states 
to  set  a  minimun  drinking  age  at  21  probably  will  soon 
lead  to  changes  in  North  Carolina  ABC  statutes."  In  ad- 
dition, in  the  area  of  civil  liability  for  injuries  caused  by 
intoxication,  a  few  courts  have  now  held  social  hosts  liable 
for  the  injuries  caused  by  their  inebriated  guests.  Whether 
this  is  the  beginning  of  a  trend  remains  to  be  seen.  School 
administrators  should  therefore  stay  informed  of  new 
developments  in  this  area  of  the  law. 


694  F.2d  957  (1982).  See  supra  note  69  and  accompanying 


99.  P.L.  No.  98-363  (1984). 
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CLEARINGHOUSE 


Benjamin  B,  Sendor,  Editor 


STANDING  TO  CHALLENGE  TAX-EXEMPT  STA- 
TUS OF  ALLEGEDLY  SEGREGATED  PRIVATE 
SCHOOLS.  Allen  v.  Wright,  52  U.S.L.W.  5110  (July  3. 
1984). 

Facts:  The  Internal  Revenue  Service  (IRS)  denies  tax- 
exempt  status  and  hence  eligibility  to  receive  charitable 
contributions  deductible  from  income  taxes  to  racially 
discriminatory  private  schools  [the  U.S.  Supreme  Court 
upheld  this  policy  in  Bob  Jones  University.'  v.  United  States, 
103  S.  Ct.  2017  (1983)].  Parents  of  black  children  attend- 
ing public  schools  in  school  districts  that  are  undergoing 
desegregation  in  seven  states  sued  the  federal  government 
to  challenge  the  guidelines  and  procedures  used  by  the  IRS 
to  determine  whether  private  schools  practiced  racial 
discrimination.  The  parents  alleged  that  despite  IRS 
guidelines  and  procedures,  some  of  the  tax-exempt  racially 
segregated  private  schools  in  the  districts  that  are 
desegregating  in  fact  have  racially  discriminatory  policies. 
The  parents  contended  that  the  IRS  practices  harmed  them 
because  granting  tax-exempt  status  to  such  schools  con- 
stitutes tangible  federal  financial  aid  for  racially  segregated 
schools  and  encourages  the  organization  and  expansion 
of  racially  segregated  schools  for  white  children,  thereby 
interfering  with  efforts  to  desegregate  public  school 
districts.  None  of  the  black  parents  charged  that  their 
children  were  excluded  for  racial  reasons  from  a  tax-exempt 
private  school.  The  district  court  dismissed  the  case  on 
several  grounds,  including  the  grounds  that  the  parents 
lacked  standing.  The  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  reversed,  and  the  government  appealed. 

Holding:  The  Supreme  Court  reversed  the  court  of 
appeals  in  a  5-3  decision,  holding  that  the  parents  did  not 
have  the  right  to  challenge  IRS  enforcement  procedures. 
The  majority  opinion  explained  that  Article  III  of  the  U.S. 
Constitution  requires  a  plaintiff  (in  this  case,  the  black 
parents)  to  have  "standing"  to  invoke  the  power  of  a  federal 
court.  To  have  standing,  a  litigant  must  allege  personal  in- 
jury that  is  fairly  traceable  to  the  defendant's  allegedly 
unlawful  conduct  and  is  likely  to  be  redressed  by  the  re- 
quested relief. 

The  Court  first  concluded  that  the  bare  allegation  that 
their  government  is  violating  the  law  does  not  confer  stand- 


ing on  litigants.  Only  "those  persons  who  are  personally 
denied  equal  treatment  by  the  challenged  discriminatory 
conduct"  gain  standing  on  the  basis  of  a  stigmatizing  in- 
jury caused  by  racial  discrimination.  The  Court  held  that 
the  parents  in  this  suit  did  not  allege  a  stigmatic  injury 
suffered  as  a  direct  result  of  having  personally  been  denied 
equal  treatment. 

Second,  the  Court  concluded  that  the  children's  alleged 
injury  resulting  from  their  diminished  ability  to  receive 
an  education  in  a  racially  integrated  school  cannot  fairly 
be  traced  to  unlawful  IRS  grants  of  tax  exemptions.  The 
plaintiffs  did  not  allege  how  many  racially  discriminatory 
schools  received  tax  exemptions  or  address  whether 
withdrawal  of  tax-exempt  status  from  any  particular  school 
would  lead  the  school  to  change  its  policies  or  lead  parents 
to  transfer  their  children  to  public  schools.— yMM 


RELATED  SERVICES  FOR  HANDICAPPED 
STUDENTS.  Ining  Independent  School  District  v.  Tatro, 
52  U.S.L.W.  5151  (July  5,  1984). 

Facts:  Amber  Tatro,  an  eight-year-old  girl  in  the  special 
education  program  of  a  public  school,  was  bom  with  spina 
bifida.  She  must  be  catheterized  every  three  or  four  hours 
to  empty  her  bladder.  Her  parents  asked  her  school  unit 
to  perform  clean  intermittent  catheterization  (CIC)  dur- 
ing the  school  day,  a  procedure  that  laypeople  can  per- 
form. When  both  local  and  state  school  officials  refused 
their  request,  the  Tatros  sued  the  school  board  in  federal 
district  court.  They  alleged  that  CIC  is  a  required  "related 
service"  under  the  Education  of  the  Handicapped  Act 
(EH A)  and  that  the  school  unit,  by  not  providing  for  CIC, 
failed  to  give  Amber  a  "free  appropriate  public  education" 
under  EH  A.  The  school  board  contended  that  CIC  is  a 
"medical  service"  expressly  excluded  from  the  definition 
of  related  services  unless  performed  for  diagnosis  and 
evaluation.  The  district  court  ruled  for  the  board,  but  the 
Fifth  Circuit  Court  of  Appeals  reversed. 

Holding:  The  Supreme  Court  affirmed  the  Fifth  Cir- 
cuit's decision.  Looking  to  regulations  of  the  U.S.  Depart- 
ment of  Education  (DOE)  for  guidance,  the  Court  decid- 
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ed  that  CIC  is  a  required  "related  service,"  not  an  optional 
"medical  service"  under  EHA.  DOE  regulations  interpret 
"related  service"  to  include  school  health  services,  such 
as  services  provided  by  a  school  nurse.  In  contrast,  the 
regulations  limit  "medical  services"  to  those  that  can  be 
provided  only  by  a  physician  or  hospital.  Since  CIC  can 
be  performed  by  a  nurse  or  a  trained  layperson,  the  Court 
reasoned.  DOE  regulations  would  regard  it  as  a  required 
related  service. 

Although  the  Court's  decision  answered  an  important 
specific  question  concerning  the  status  of  CIC  under  EHA. 
its  significance  went  beyond  that  particular  issue.  The  opin- 
ion allows  school  units  not  to  provide  health  services  that 
only  a  physician  or  hospital  can  perform.  It  also  limits 
health  services  required  under  EHA  to  those  necessary 
to  enable  a  child  to  benefit  from  special  education  (e.g.. 
a  school  need  not  offer  health  services  that  a  child  could 
obtain  at  times  other  than  during  the  school  day).  Fur- 
thermore, the  Court  limited  its  decision  to  required  ser- 
vices, without  commenting  on  the  need  to  furnish  health 
equipment. 


NO  ATTORNEY'S  FEES  IN  SPECIAL  EDUCATION 
LITIGATION.  Stnith  v.  Robinson,  52  U.S.L.W.  5179  (July 
5.  1984). 


attorney's  fees,  families  of  handicapped  children  have  no 
right  to  attorney's  fees  for  matters  in  litigation  that  are 
covered  by  EHA. 


SPECIAL  REQUIREMENTS  OF  PROOF  IN  TITLE 
VII    CHALLENGES    TO    TENURE    DECISIONS. 

Zahorik  v.  Cornell,  729  F2d  85  (1984). 

Facts:  Plaintiffs,  four  women  formerly  employed  as 
assistant  professors  at  Cornell  University,  sued  the  univer- 
sity in  federal  district  court,  alleging  that  they  were  denied 
tenure  because  of  their  gender  in  violation  of  Title  Vn  of 
the  Civil  Rights  Act  of  1964.  Each  teacher's  tenure  file 
contained  some  recommendations  that  praised  her 
qualifications  and  other  evaluations  that  strongly  criticized 
or  questioned  her  qualifications.  Two  of  the  teachers  were 
denied  tenure  in  an  initial  vote  held  on  the  departmental 
level.  The  other  two  gained  favorable  tenure  decisions  at 
the  departmental  level  by  only  one  vote  but  were  denied 
tenure  at  a  higher  administrative  level  because  of  the  unen- 
thusiastic  departmental  vote.  All  four  plaintiffs  pursued 
the  university's  normal  appeal  procedures,  in  which  the 
denials  of  tenure  were  upheld.  The  district  court  granted 
summary  judgment  for  the  university,  and  the  plaintiffs 
appealed. 


Facts:  A  local  school  board  in  Rhode  Island  refused 
to  fund  special  education  for  Thomas  F.  Smith,  III,  a  han- 
dicapped eight-year-old  boy,  contending  that  a  state  agen- 
cy was  responsible  for  paying  for  his  education.  After  state 
officials  rejected  the  parents"  administrative  appeal  to  force 
the  local  unit  to  fund  Thomas's  education,  the  parents  sued 
local  and  state  officials  in  federal  district  court.  They  al- 
leged that  the  officials  had  violated  their  rights  under  the 
Education  of  the  Handicapped  Act  (EHA).  Section  504 
of  the  Rehabilitation  Act  of  1973.  and  42  U.S.C.  §  1983. 
EHA  does  not  authorize  courts  to  award  attorney's  fees 
to  successful  litigants,  so  the  Smiths  requested  attorney's 
fees  instead  under  Section  505  of  the  Rehabilitation  Act 
of  1973  and  42  U.S.C.  §  1988.  The  court  ruled  that  Thomas 
was  entitled  to  special  education  financed  by  the  local 
school  unit.  It  also  granted  attorney's  fees  to  the  Smiths. 
The  First  Circuit  Court  of  Appeals  upheld  the  district 
court's  ruling  on  the  local  unit's  responsibility  to  pay  for 
Thomas's  education,  but  it  reversed  the  order  on  attorney's 
fees.  The  Smiths  appealed  to  the  Supreme  Court. 

Holding:  The  Supreme  Court  affirmed  the  First  Cir- 
cuit's ruling  in  a  6-3  decision.  It  explained  that  Congress 
passed  EHA  as  the  exclusive  federal  mechanism  for 
families  to  ensure  access  of  handicapped  children  to  public 
education.  Since  EHA  does  not  authorize  courts  to  award 


Holding:  The  Court  of  Appeals  for  the  Second  Cir- 
cuit upheld  the  judgment  of  the  district  court  and  dismissed 
the  case  against  the  university.  The  court  explained  that 
claims  of  discriminatory  treatment  generally  must  be 
proved  pursuant  to  the  three-part  test  established  in  McDon- 
nell Douglas  Corp.  V.  Green,  411  U.S.  792  (1973).  Under 
this  test,  the  plaintiff  first  has  the  burden  of  proving  a  prima 
fecie  case  of  discrimination  by  showing  that  he  or  she  was 
a  member  of  a  protected  group,  was  qualified  for  tenure, 
and  was  not  granted  tenure  in  circumstances  that  permit 
an  inference  of  discrimination.  Second,  if  the  plaintiff  has 
carried  this  burden,  the  defendant  must  then  articulate  some 
legitimate,  nondiscriminatory  reason  for  the  employee's 
rejection.  If  the  defendant  produces  such  evidence,  the 
plaintiff  may  offer  rebuttal  evidence  to  establish  that  the 
defendant's  ostensibly  legitimate  reasons  were  not  genuine 
but  merely  a  pretext  for  discrimination. 

While  the  McDonnell  Douglas  test  is  the  general  stan- 
dard in  Title  Vn  cases,  the  court  of  appeals  explained  that 
"tenure  decisions  in  an  academic  setting  involve  a  com- 
bination of  factors  which  tend  to  set  them  apart  from 
employment  decisions  generally."  The  court  cited  the 
following  distinguishing  factors:  (1)  the  lifetime  nature  of 
relationships  with  colleagues;  (2)  the  noncompetitive  nature 
of  the  decision— a  decision  to  grant  tenure  to  one  teacher 
does  not  necessarily  affect  tenure  decision  for  other  can- 
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didates;  (3)  the  propriety  of  deferring  to  departmental  deci- 
sions on  the  basis  of  superior  knowledge  of  the  subject 
matter,  the  field,  and  the  candidate;  (4)  the  variety  of  fac- 
tors to  consider,  including  the  number  of  positions 
available,  the  need  for  specialties,  and  the  need  for  a  mix 
of  well-known  and  newer  scholars;  and  (5)  the  controver- 
sial nature  of  tenure  decisions. 

In  light  of  the  "elusive  nature  of  tenure  decisions," 
the  court  of  appeals  held  that  Title  VII  challenges  to  tenure 
decisions  are  subject  to  a  special  requirement  of  proof  in 
order  to  establish  a  prima  facie  case  of  discrimination. 
Thus,  to  establish  such  a  case,  a  plaintiff  in  a  Title  VII 
tenure  case  must  both  satisfy  the  first  part  of  the  McDon- 
nell Douglas  test  and  show  that  "some  significant  portion 
of  the  departmental  faculty,  referrants,  or  other  scholars 
in  a  particularized  field  hold  a  favorable  view"  on  the  plain- 
tiffs tenure.  A  plaintiff  must  make  this  showing  in  addi- 
tion to  the  other  element  of  the  first  part  of  the  McDon- 
nell Douglas  test  (e.g.,  that  circumstances  exist  permit- 
ting an  inference  of  discrimination)  before  the  burden  is 
shifted  to  the  university  to  show  a  legitimate  non- 
discriminatory reason  for  denial  of  tenure. 

In  addition,  when,  as  in  this  case,  there  is  disagree- 
ment over  a  teacher's  qualifications,  a  plaintiff  must  show 
more  than  a  mere  denial  of  tenure  to  establish  a  prima  facie 
case.  "Absent  evidence  sufficient  to  support  a  finding  that 
such  disagreements  or  doubts  are  influenced  by  forbid- 
den considerations  such  as  sex  or  race,"  universities  are 
free  to  set  their  own  standards  and  priorities  in  making 
tenure  decisions.  The  court  concluded  that  none  of  the  four 
plaintiffs  had  established  a  prima  facie  case  of 
discrimination. 

The  court  also  dismissed  the  plaintiffs  claim  that  the 
process  by  which  tenure  decisions  were  made  at  Cornell 
had  an  illegal  disparate  impact  because  it  was  highly  sub- 
jective and  leads  to  bias  against  women.  The  court  found 
that  the  selection  criteria  had  not  resulted  in  discriminatory 
impact  and  the  criteria  and  procedures  used  by  Cornell 
were  legitimately  job-related.  — JMM 


CITY  MAY  DEDUCT  COST  OF  COLLECTION  TO 
DETERMINE  CLEAR  PROCEEDS  OF  FINES  DUE 
TO  PUBLIC  SCHOOLS.  Cauble  v.  City  ofAsheville,  66 
N.C.  App.  537,  311  S.E.2d  889  (1984). 

Facts:  In  the  earlier  opinion  of  Cauble  v.  City^  of 
Asheville.  301  N.C.  340.  271  S.E.2d  258  (1980),  the  North 
Carolina  Supreme  Court  held  that  under  Article  IX,  sec- 
tion 7  of  the  State  Constitution  the  clear  proceeds  of  all 
fines  collected  for  breaches  of  parking  ordinances  in  the 
City  ofAsheville  belong  to  Buncombe  County  to  help  fund 
public  schools.  The  issue  in  this  case  was  a  determina- 


tion of  what  constitutes  "clear  proceeds"  of  overtime- 
parking  fines.  The  superior  court  held  that  "clear  proceeds" 
means  the  amount  collected  for  parking  violations  "un- 
diminished by  the  direct  and  indirect  costs  or  expenses 
of  collection."  The  City  ofAsheville  appealed  to  the  State 
Court  of  Appeals. 

Holding:  The  Court  of  Appeals  reversed,  holding  that 
"clear  proceeds"  as  used  in  the  North  Carolina  Constitu- 
tion means  "net  proceeds."  The  court  then  concluded  that 
net  proceeds  here  means  gross  receipts  minus  the  cost  of 
collecting  the  fines— a  calculation  that  qualified  account- 
ants can  make.  The  court  also  noted  that  since  the  city's 
cost  of  collection  often  surpasses  the  amounts  collected, 
the  equities  must  be  balanced  between  the  financial  need 
of  the  schools  and  the  need  for  municipalities  to  be  able 
to  impose  small  fines  for  overtime  parking  without  being 
economically  penalized.  However,  the  court  did  not  ex- 
plain how  to  balance  these  interests.  —JMM 


REDUCTION-IN-FORCE    PRACTICES    UPHELD. 

Goodwin  v.  Goldsboro  City  Board  of  Education.  67  N.C. 
App.  243,  312  S.E.2d  892  (1984). 

Facts:  Cuts  in  funding  prompted  the  superintendent 
of  the  Goldsboro  City  Schools  to  eliminate  art  instruction 
in  elementary  schools  for  1981-82,  which  required  the 
dismissal  of  one  art  teacher— Linda  P.  Goodwin,  a  career 
teacher.  The  school  unit  had  a  set  of  written  procedures 
for  reductions  in  force  (RIFs)  that  were  based  on  a  point 
system  for  determining  the  order  in  which  employees  would 
be  dismissed.  Employees  received  points  on  the  basis  of 
performance  ratings,  experience  in  the  school  unit,  ser- 
vice elsewhere,  certificates  held,  and  degrees  earned.  When 
RIFs  were  necessary,  those  with  the  lowest  total  number 
of  points  would  be  dismissed  first. 

The  policy  specifically  required  performance  ratings 
to  be  based  on  performance  in  the  current  year  and  the 
two  immediately  preceding  years.  But  neither  Goodwin 
nor  the  other  two  art  teachers  in  questions  had  been 
evaluated  annually;  the  only  evaluations  available  for  them 
were  for  school  years  1972-73  and  1980-81.  The  superin- 
tendent used  those  available  ratings. 

A  Professional  Review  Committee  hearing  panel 
decided  that  the  school  unit  did  not  apply  the  RIF  policy 
properly  because  the  unit  had  not  evaluated  the  three 
teachers  for  all  three  previous  years,  as  required  by  the 
policy.  The  school  board  disagreed,  determining  that  the 
superintendent  had  applied  the  RIF  policy  fairly  and  con- 
sistently. Consequently,  the  board  dismissed  Mrs.  Good- 
win and  placed  her  name  on  a  list  of  available  teachers 
with  priority  if  an  appropriate  position  should  later  open 
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up.  Mrs.  Goodwin  appealed  to  superior  court,  which  found 
the  superintendent's  recommendation  to  RIF  Mrs.  Good- 
win to  be  "unfounded  and  not  substantiated"  and  ordered 
her  reinstatement  as  a  career  teacher.  The  school  board 
appealed  to  the  State  Court  of  Appeals. 

Holding:  The  appeals  court  ruled  that  the  fact  that 
teacher  evaluations  had  not  been  conducted  and  were  not 
available  for  the  three  immediately  preceding  years  did  not 
prejudice  Goodwin.  Goodwin,  who  had  taught  two  fewer 
years  than  the  two  other  art  teachers,  would  have  received 
the  lowest  number  of  points  even  if  teacher  evaluations 
had  been  eliminated  from  point  computation.  The  court 
found  that  the  school  board  had  shown  substantial  evidence 
that  the  reduction-in-force  policy  had  been  properly  ap- 
plied. It  commented  that  to  hold  otherwise  would  require 
a  "fiscally  impractical  result,"  since  the  school  board  would 
not  be  able  to  dismiss  any  of  the  art  teachers.  —JMM 


Holding:  In  a  unanimous  opinion,  the  Court  of  Ap- 
peals affirmed.  The  court  first  noted  that  G.S.  159-59 
barred  the  plaintiffs'  action  because  it  was  brought  later 
than  30  days  after  the  adopted  bond  order  was  published. 
The  court  also  rejected  each  of  the  plaintiffs'  four 
challenges  on  their  merits.  First,  it  ruled  that  the  county 
commissioners'  August  2  resolution  authorizing  the  county 
manager's  July  27  filing  with  the  LGC  had  the  retroactive 
effect  of  ratifying  the  manager's  filing.  Second,  the  court 
found  that  the  commissioners  gave  adequate  notice  of  the 
August  16  public  hearing  and  adjourned  regular  meeting 
and  that  they  had  authority  to  adopt  the  bond  order  on 
the  same  day  as  the  public  hearing.  Third,  it  held  that  the 
county  had  complied  with  G.S.  159-55(a)(4)  by  releasing 
the  appraised  value  of  taxable  property  for  1982,  "the  value 
from  which  the  assessed  value  last  fixed  for  taxation  by 
the  issuing  unit  was  computed."  Finally,  the  court  ruled 
that  the  county  had  filed  a  true  statement  of  county  debt. 


SCHOOL  BOND  ISSUE  PROCEDURES.  Wright  v 
County^  of  Macon.  64  N.C.  App.  718,  308  S.E.2d  97  (1983). 

Facts:  The  Macon  County  Board  of  Education  pro- 
posed to  the  Macon  County  Board  of  Commissioners  a 
$9.6  million  school  bond  issue  to  finance  school  renova- 
tions. The  county  manager  submitted  an  application  to  the 
Local  Government  Commission  (LGC)  on  July  27,  1982, 
for  approval  of  the  proposed  issue.  At  their  regular  meeting 
on  August  2,  1982,  the  commissioners  passed  a  resolu- 
tion retroactively  authorizing  the  manager's  earlier  filing 
of  the  application,  introduced  a  bond  order  for  the  issue, 
scheduled  a  public  hearing  on  the  order  for  August  16, 
1982,  and  adjourned  their  regular  meeting  until  that  date. 
The  public  hearing  was  held  on  August  16,  as  scheduled; 
during  the  adjourned  regular  meeting,  the  commissioners 
adopted  the  bond  order  and  passed  a  resolution  calling  a 
special  bond  referendum.  The  bond  order  was  published 
in  the  newspaper  on  August  20,  1982.  Macon  County  voters 
approved  the  referendum  during  the  election  held  on 
November  2,  1982. 

A  group  of  citizens  filed  suit  on  January  26,  1983, 
in  superior  court  to  set  aside  the  bond  order  as  invalid  on 
four  grounds.  The  plaintiffs  charged  that  (1)  the  county 
had  not  filed  a  valid  application  with  the  LGC  for  approval 
of  the  proposed  bonds  under  G.S.  159-51;  (2)  it  had  not 
adopted  a  bond  order  or  passed  a  resolution  calling  a 
referendum  during  a  properly  constituted  meeting;  (3)  it 
had  not  released  a  1983  revaluation  of  taxable  property 
pursuant  to  G.S.  159-55(a)(4);  and  (4)  it  had  not  filed  a 
true  statement  of  county  debt  under  G.S.  159-55(a)(4).  The 
superior  court  granted  the  county's  motion  for  summary 
judgment,  and  the  plaintiffs  appealed. 


CONTRIBUTORY  NEGLIGENCE  BARS  TORT 
RECOVERY  FOR  SHOP  INJURY.  I::ard  v.  Hickory  City 
School  Board,  315  S.E.2d  756  (N.C.  Ct.  App.  1984). 

Facts:  Fourteen-year-old  Michael  Izard,  a  student  in 
a  public  intermediate  school,  severed  several  fingers  while 
cutting  wood  with  a  power  saw  in  a  shop  class.  He  sued 
the  school  board  and  school  officials  in  superior  court, 
alleging  that  his  teacher  negligently  had  failed  to  instruct 
him  about  proper  use  of  the  saw.  The  school  board  moved 
for  summary  judgment.  Evidence  showed  that  Izard's 
teacher  gave  his  class  a  20-minute  review  of  proper  and 
safe  use  of  the  saw  and  that  he  spent  another  20  minutes 
using  Izard's  wood  to  demonstrate  the  use  of  the  saw.  He 
also  offered  to  make  the  necessary  cuts  if  any  students  did 
not  wish  to  use  the  saw.  The  evidence  also  showed  that 
Izard  knew  that  he  had  ignored  his  teacher's  instructions 
and  carelessly  had  moved  his  hand  into  the  blade's  path. 
The  superior  court  granted  summary  judgment. 

Holding:  The  Court  of  Appeals  affirmed.  The  court 
ruled  that  the  teacher  had  satisfied  his  duty  to  exercise 
reasonable  care  to  prevent  harm  to  Izard  by  warning  him 
of  known  hazards,  particularly  those  that  Izard  might  not 
appreciate  because  of  his  inexperience.  In  addition,  the 
court  ruled  that  Izard's  own  contributory  negligence  in 
violating  his  teacher's  safety  instructions  caused  his  injury. 


DRIVER  EDUCATION  CAR  COLLISION  NOT 
COVERED  BY  STATE  TORT  CLAIMS  ACT.  Smith  v. 
McDowell  County  Board  of  Education,  316  S.E.2d  108 
(N.C.  Ct.  App.  1984). 
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Facts:  A  driver  education  car  operated  by  a  student 
driver  under  a  teacher's  supiervision  collided  with  a  marked 
car  driven  by  a  sheriffs  deputy;  the  deputy  was  injured. 
He  sued  the  school  board,  the  student,  and  the  teacher 
in  superior  court.  The  school  board  moved  to  dismiss  the 
deputy's  claim  against  the  board,  arguing  that  the  driver 
education  car  was  a  "school  transportation  service  vehi- 
cle" and  therefore  the  North  Carolina  Industrial  Commis- 
sion had  exclusive  jurisdiction  over  all  tort  claims  involv- 
ing the  car  pursuant  to  G.S.  143-300.1.  The  superior  court 
agreed  and  dismissed  the  suit  as  to  the  board.  The  deputy 
appealed  to  the  Court  of  Appeals. 

Holding:  The  Court  of  Appeals  reversed.  It  explained 
that  the  only  question  at  issue  was  whether  a  driver  educa- 
tion car  is  a  "school  transportation  service  vehicle"  under 
G.S.  143-300.1.  If  it  is.  the  N.C.  Industrial  Commission 
has  exclusive  jurisdiction  to  hear  the  claim  against  the 
school  board  under  the  State  Tort  Claims  Act.  G.S.  143-391 
et  seq.  If  it  is  not.  the  deputy  could  proceed  with  his  suit 
against  the  board  under  G.S.  115C-42  (the  board  had  waived 
governmental  immunity  by  purchasing  liability  insurance). 
After  considering  the  common-sense  meaning  of  "school 
transportation  service  vehicle"  and  the  legislative  intent 
of  G.S.  143-300.1  to  apply  to  claims  involving  school  bus 
drivers  while  they  were  transporting  children  to  and  from 
school,  the  court  concluded  that  a  driver  education  car. 
when  operated  by  a  student  driver  during  driver  educa- 
tion instruction,  is  an  instructional  service  vehicle  rather 
than  a  school  transportation  service  vehicle. 


INDIVIDUAL  SCHOOL  FUNDS.  Informal  Attorney 
General's  Opinion,  November  2,  1983. 

Facts:  A  school  board  has  appointed  the  principal  of 
each  school  in  the  district  as  the  treasurer  of  individual 
school  funds  pursuant  to  G.S.  115C-448(a).  Each  fund  has 
two  parts:  receipts  from  schoolwide  activities  and  receipts 
from  specific  student  organizations.  Many  principals  have 
deposited  some  or  all  of  the  money  in  these  funds  in 
interest-bearing  accounts.  The  school  finance  officer  has 
asked  two  questions:  (1)  Must  interest  earned  from  this 
money  be  prorated  among  the  two  different  sources,  or 
may  the  principal  use  the  interest  for  general  school  pur- 
poses? (2)  May  the  principal  transfer  money  from  one  part 
of  an  individual  school  fund  account  to  another? 


guaranteed  sources,  not  to  individual  school  fund  money. 
In  the  absence  of  a  controlling  statute,  the  school  board 
is  authorized  to  determine  the  use  of  such  interest  and  is 
responsible  for  instructing  principals  about  this  issue. 

(2)  No  statute  governs  the  transfer  of  money  among 
different  parts  of  an  individual  school  fund.  G.S.  I15C47(4) 
and  (6),  which  authorize  school  boards  to  regulate  extracur- 
ricular activities  and  to  regulate  student  fees,  give  school 
boards  implied  authority  to  regulate  the  transfer  of  assets 
credited  to  a  student  organization  to  another  purpose. 
However,  boards  should  consider  their  role  as  trustees  of 
such  money  for  student  organizations.  They  "should 
faithfully  allocate  those  funds  in  accordance  with  the  pur- 
pose for  which  the  revenues  were  initially  generated."  Thus 
the  Attorney  General  counsels  boards  to  regulate  such 
transfers  carefully  and  to  permit  transfers  only  with  prior 
approval  of  the  affected  student  group. 


DUTY-FREE  PERIOD  FOR  TEACHERS.  Infonnal  At- 
torney General's  Opinion,  November  22,  1983. 

Facts:  The  1983  General  Assembly  enacted  G.S. 
115C-301.1,  which  provides  that  all  full-time  classroom 
teachers  shall  be  provided  a  duty-free  period  during  regular 
student-contact  hours  as  long  as  proper  supervision  of 
students  can  be  maintained.  The  Attorney  General's  of- 
fice was  asked  two  questions  about  this  legislation.  First, 
does  the  new  statute  change  the  minimum  length  of  the 
students'  school  day?  Second,  is  the  duty-free  period  in- 
cluded within  the  minimum  six-hour  work  day  for  teachers? 

Opinion:  The  Attorney  General  replied  no  to  both 
questions.  The  six  hours  of  daily  student  supervision  that 
G.S.  ll5C-84(a)  requires  of  each  teacher  is  not  affected 
by  the  new  statute.  The  duty-free  period  must  not  reduce 
the  required  six-hour  minimum.  In  a  second  letter  dated 
December  13,  1983,  the  Attorney  General  made  clear  that 
G.S.  115C-84(a)  only  sets  a  minimum  instructional  period: 
"[H]ow  long  students  must  receive  instruction  and  how 
long  teachers  must  be  required  to  provide  instruction  each 
day  is  a  policy  decision  left  to  the  individual  board  of  educa- 
tion. The  State  law  simply  places  a  minimum  of  six  hours 
per  day  that  teachers  must  be  either  in  the  classroom  or 
supervising  children." 


Opinion: 

(I)  No  statute  addresses  the  question  of  apportionment 
of  interest  earned  on  individual  school  fund  bank  accounts. 
G.S.  I15C-443(e),  which  requires  prorating  of  interest,  ap- 
plies only  to  money  received  by  a  school  board  from  a 
county   and   to   money    from   certain   constitutionally 


OPEN  MEETINGS  LAW.  Infonnal  Attorney  General's 
Opinion,  January  25,  1984. 

Facts:  A  local  newspaper  has  asked  a  school  board 
for  prior  notice  of  all  meetings  of  the  school  board,  in- 
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eluding  meetings  of  its  committees.  The  board's  attorney 
asked  the  Attorney  General  whether  meetings  of  board 
committees  are  subject  to  the  Open  Meetings  Law,  which 
requires  public  bodies  to  give  prior  public  notice  of 
meetings  to  local  newspapers  (G.S.  143-318.12). 

Opinion:  G.S.  143-318.12  requires  prior  public  notice 
of  all  "official  meetings"  of  all  "public  bodies."  The  law 
defines  "public  body,"  in  G.S.  143-318. 10(b),  to  include 
any  "committee  .  .  .  that  is  composed  of  two  or  more 
members;  and  exercises  or  is  authorized  to  exercise  an. .  .ad- 
ministrative or  advisory  function;  and  is  established  by... an 
ordinance,  resolution,  or  other  action  of  the  governing 
board  of  one  or  more  .  .  .  school  administrative  units." 
An  official  meeting,  under  G.S.  143-318.10(d),  means  "a 
meeting,  assembly,  or  gathering  together  at  any  lime  or 
place  ...  of  a  majority  of  the  members  of  a  public  body 
for  the  purpose  of  conducting  hearings,  participating  in 
deliberations,  or  voting  upon  or  otherwise  transacting  the 
public  business  within  the  jurisdiction,  real  or  apparent, 
of  the  public  body."  While  meetings  of  a  public  body's 
staff  normally  are  not  subject  to  the  Open  Meetings  Law, 
the  law  does  govern  meetings  of  staff  members  appointed 
to  a  committee  by  the  public  body.  In  light  of  these  provi- 
sions, a  gathering  of  the  majority  of  members  of  a  com- 
mittee appointed  by  a  school  board  to  perform  an  ad- 
ministrative or  advisory  function  constitute  an  "official 
meeting"  of  a  "public  body."  The  school  board,  therefore, 
must  give  the  local  newspaper  prior  notice  of  such  com- 
mittee meetings. 


ACADEMIC  PENALTIES  FOR  EXCESSIVE 
ABSENCE.  Informal  Aitome\  General's  Opinion,  January 
27,  1984. 

Facts:  A  school  board  attorney  requested  the  Attorney 
General's  opinion  about  the  legality  of  policies  prescrib- 
ing academic  penalties  for  excessive  absence. 

Opinion:  State  law  permits  the  imposition  of  academic 
penalties,  but  the  courts  have  not  yet  settled  the  legality 
of  these  measures  under  the  U.S.  Constitution.  The  At- 
torney General  offers  the  following  guidelines  for  boards 
that  are  considering  such  policies.  (1)  Although  a  certain 
level  of  class  attendance  and  learning  probably  are  related, 
overall  academic  achievement  probably  is  not  affected  by 
only  a  few  absences;  (2)  a  board  should  consider  requir- 
ing grade  reductions  instead  of  failure  after  a  specified 
number  of  absences;  (3)  a  board  should  consider  make- 
up procedures  and  administrative  review  of  individual  cases 
to  avoid  unduly  harsh  imposition  of  penalties;  (4)  a  board 
should  treat  excused  absences,  unexcused  absences,  and 


absences  due  to  suspension  alike  to  avoid  imposing 
academic  penalties  for  misconduct  and  to  give  consistent 
recognition  to  the  presumed  link  between  attendance  and 
learning;  (5)  policies  prescribing  academic  penalties  for 
excessive  absence  cannot  replace  measures  required  by  G.S. 
115C-378,  the  compulsory  attendance  law;  and  (6)  such 
policies  must  comply  with  G.S.  115C-391(b),  which  en- 
titles a  student  suspended  for  ten  days  or  less  to  take  any 
quarterly,  semester,  or  grading  period  examinations  missed 
during  the  suspension. 


PROCEDURE  FOR  INVESTIGATING  CHILD 
ABUSE  AND  NEGLECT.  Formal  Attorney  General's 
Opinion,  April  27,  1984. 

Facts:  Administrators  in  county  social  services  depart- 
ments asked  whether  public  school  officials  may  permit 
the  department's  protective  services  workers  to  interview 
a  student  who  is  a  reported  victim  of  child  abuse  or  neglect 
on  school  premises  in  the  absence  of,  and  without  prior 
notice  to,  the  child's  parents. 

Opinion:  The  presence  of  parents— often  the  alleged 
perpetrators  of  abuse  or  neglect— during  an  interview  of 
a  reported  victim  plainly  can  hamper  an  investigation  in- 
to the  problem.  Although  G.S.  7A-595(a)(3)  requires  a 
parent's  presence  during  an  interview  of  a  child  suspected 
of  a  juvenile  or  criminal  offense,  no  statute  or  judicial  deci- 
sion requires  a  parent's  presence  during  an  interview  of 
a  child  reported  to  be  the  victim  of  abuse  or  neglect. 
Moreover,  G.S.  U5C-400  incorporates  by  reference  G.S. 
7A-543,  -544,  and  -550.  The  statutes  (a)  require  all  peo- 
ple and  agencies  to  report  suspected  child  abuse  or  neglect 
to  the  county  department  of  social  services,  (b)  require 
the  director  of  social  services  to  investigate  such  reports, 
(c)  authorize  the  director  to  use  the  staff  of  available  public 
and  private  agencies  duringthese  investigations,  and  (d) 
immunize  anyone  who  makes  a  report  to  or  cooperates  in 
a  social  services  department's  investigation  of  abuse  or 
neglect  from  civil  and  criminal  liability.  G.S.  115C-400 
also  expressly  directs  school  personnel  to  report  suspected 
abuse  or  neglect  to  the  social  services  department.  This 
legislative  emphasis  on  the  role  of  school  officials  indicates 
the  General  Assembly's  intent  to  encourage  school  per- 
sonnel to  support  social  services  departments'  investiga- 
tions of  child  abuse  and  neglect. 


